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(and ſaw him not) but did it tnas 
wares. So the 19.Dent.5. When 
a man goeth to the weod with hy 
Neighbour. ( mark how ſtrongly 
this Caſe is put, with his Neighs 
bour, his Friend, whom he had n6 
unkindneſs for) to hew wood, and 
as hu hand fetcheth a ſtroak with 
the Axe to cut down the Tree , the 
head flippeth of from the helve 
and ſmiteth hu Neighbour that he 
die ; in theſe, and many ſuch like 
, caſes there put , he ſhall flee tothe 
City of Refuge , and ſtay there uth 
tit the Congregation ſhall Judge 
betwixt the Manſlayer , and tit 
Avenger of blood, whether he dil 
:t wittingly, or unawares, Tik 
Hebrews underſtand by the Cot 
gregation , the Senators and Chit] 
Judges of the City ; and althougit 
it were done #rawares , and 


adjudged. by the Congregation, 
yet 


CPR RT Ez a 45. 6. at.” A 42 


LS 


Fg 8 _— mn 0 4 as M - a. 
Sn ISR we iS "Mos A  i3 a& At .oc%z:; ry 


l F a I A TEESD ($4% - Ny E G or YT, 9-35? 
Ep oY OO O47 3033 3+"0 "x I 
* a - \ a. & 4 V a. LS 5 * "Fw 
. Loaf Se. IE TIS PO 2e.; 3 I TT 
« - + : . o 
4 = — A * 
- 


. = > v2 | '' . : A, og 
» , % s _ _ : - * 
 inCaſegof'Ble 


Blood+ - 
{ Blood before God ( though: no- 
even ſuch Manſlayer' was never 


part from the City until it was fo 
adjudged by the Congregation, or 
until the death of the High-Prieſt, 
pybo was a type of Chriſt that 
2 us all free lor if he did de- 
part, then the Avenger of blood, 
| who. oh _ oy ws Ow 
| an) migat, met nun, 
Fail the killing of him. So it is 
yery apparent, that before theſe 
Cities of Refuge were appointed 
for mercy to him that had killed 
Wyce might hare. been kelley by 
ſayer ve been killed by 
uh Avenger of blood , as well as 
he that had killed another wil- 
40 fully: and after they were or- 
ef :dained , they-could not be intend- 
ed to ſhew Mercy, or to be an 
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thad willingly, wiltully, or by a 


, - papgs; aſlault killed another. 
10 it be objected ( as what fin or 
- | __ D 4 offender 


- 

'S 
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yet ſo hainous was the offence of 
thing of mans. will .in it ) that 
(during his life) afterwards to de- 


#0 Alum or: Sanctuary for any that - 
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24 
(2) If it ſhall be 
| ence, That the 
Cities of 'Refuge-were ordained} 
forall forts of Manſlaughter , but 
where it was done of malice, fore- 
thought, ancient hatred', or with 
| . a ſedate and malicious mind;}}. . 
2 hereby implying , that he that 
* | , __- kills another upon a ſudden quar 
8... rel, affault,” or in heat of blood ( | 
it is termed) might flie to a City 
of Refuge, and find Sanctuary ; It 
_ muſt needs be upon' a very great 
miſtake, 
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is miſtake. Nor can 'the Judicials of 
ww God herein (put into ſeveral plain 


a | -andilluſtrating Caſes by God him- 
# | Helf) be reconciled if it ſhould be 
4} 1o underſtood : It is faid in the 
# 31. Exod. 13. If a man lay not 
I wait , but God deliver him into 
df bu hands, then 1 will apport 
thee a- place whither he ſhall flie. 
"The meaning of the delivering 
him into hs hands;, muſt of ne- 
ceſſity be underftood of fuch a 
6 pany that could not be fore- 2 
-ſeen, and ſo not poſſible to be pre- - 2. 
vented by the Manſlayer , where- | 
in there could be nothing of his 
-will, but purely chance and un- 
 awares, as in the Caſes put before 
of caſting the Stone , and killing 
one he faw not; cutting of the 


_ ©wood, and falling of the helm of x 
-.. the Axe, or Bough from the Tree ; 
where many ſuch Examples might 
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be given, which the Law of Eng- 
©. Jandnow ſums up in one head or 
Reaſon, v42. (5) Where one 15 (b) arruiqui 


: derit operam 
res licite anillicite. Stamf.lib.1, fol. 12. 
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 __ awares, another happens to. be 

| kill'd by him, then he ſhall have a 
:+h Pardon of courſe now. inſtead of a 
City of Refuge (as ſhall be here- 

after ſhewed ) for it is very plain 


expreſs places of Scripture,that 
oe ar ro Killin of 2 
man unlawfully , found no rey, 
no City of Refuge. but there the' 
Manflayer was to die by the hand 
of the - Avenger of blood ( it ap- 
- pearing ſo betore the Magiſtrate 
or Congregation : ) As to inſtance 
| in ſome tew Caſes out of Seri 
21-Ex0d.12. ture. 21.Ex0d.17, He that ſmiteth 
a man that he die, fball be lain for 
it: if anydeſtrudtion follow,there 
he ſhall give life for life ( except 
26E9 PLE it be unawares:) $0 in the hay | 
1s, - 18.v. of the 31. of Numbers, 2 | 
| any man ſmite another with an: 
inſtrument of Tron that he. die, 
/ then: he # a murtherer , and the 
Murtherer ſhall die for it. j he 
ſmite him by throwing a Stone" 


Fat: 
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* {in Calegof Blood,” 


that he die , "be that ſmote him k 
a Murtherer,let the ſame murther- 
er be ſlain; therefore the Avenger 
of blood himſelf Jhall ſlay the . 
therer. When he meeteth him he 
Joall ſlay him ( mark the Ingemi- 
nation, ) he ſhall ſurely ſlay him, 
as it is in the 21. Exod, 12, 
that ſmiteth a man that he die 
fall die the. death ; that is ; ſeal 
ſurely die ; © for this doubling of 
the word , importat majorem cer-' 
titudinem, importeth greater cer- 
tainty ; and yet in all theſe Caſes, 
not one word of malice , lying in 
wait,or enmity.  (c) It 


again, and this Law is © 
grounded _ the -Law . of Na- 
oe; for like as it 1s agreeable to 


Nature , ut putridum membrum 


abſci ndatur, ut reliqua conſerven- 
ter, that a rotten member ſhould 
be. cut off that the reſt may be 


pgs: ſo a Murtherer 1s to 
killed , ne plures occidantur, 


"Jeſt more "ſhould be killed. This 


Ys - . Law 
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All theſt fide | 


dain Aitions, 


is a general Law, He that (c) He eſe any Son 


killeth ſhould be killed occidere,, five non, ſhall 


FI WY EI: - & | hot 
” P, : | - : ” 4 FI "of ko. . 
\ 


advice to $zand Jura \- 
Law is given'unto Noah , Gen. g; 
when the World was reſtored j' 
and here it is but'repeated ang 
renewed. - The Laws of other 


Nations- herein conſent with AMo- 
ſes : The Athenzans did ſeverely 


pn Murther , expelling - the 
urtherer from the Temple of 
the Gods, and from all Society and 
 Colloquy of Men, till he had his 
Judgment.” And by the Law Cor» 
nelia, among ithe Romans , He 
which had killed another with 
ſword , orpoyſon, or by falſe. Te» 
ſtimbny, loſt his head, if he were 
of the better ſort; if of meaner 
condition , he was hanged on. the 
Croſs, or caſt unto Wild 
that was: himſelf. like a- Tiger as 
mongſt 'mei'; 'S/mler. _ And, the 
reaſon of the ſeverity was,becauſe 
— Murtherers deface the Image of 
(4) by Mwther God in+Man (d), and lay violent 
« reaſen4hl* hands to'take away: his temporal 


Creatureis loſt, 
m_— all _ . Mig 4 6 : 
world cannot reſtort. Trees, though cut down grow again,bu 
a Man once ſlain can ntver be mo Peril, apudPlur. in tpſrus 
vita. And for the moſt part ,- unleſs the Mercy of God be the greatny 
fbe Soul {5 loft with the Body, 2 
life, 
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life, for i bu Chriſt died to give 
eternal life. A King (an inferjour 
$4) would take it 1ll-to. have his 
age, his Pifture, wilfully ſtab'd 
through and cut in pieces by any, 
becauſe it is his. Itis very plain, 
by the Judicials- of God, that 
where mo iy en. wi fo 
ring, or though ſudden- 
ly, and Rom a. reſent paſſion, 
occaſioned 'by a ſudden provoca- 
tion) wh Mg death followed, in 
mes the will, fury. (which i is a 
madneſs aſl ent, or 
ilatte 0 the Manſlayer , $ Jght 
appear, there was no City 
fuge, or Mercy, by Gods 1, \Paboc'e 
vided for .it ; only what was pu 
unawares, and unforeſeen ( as 
aforeſaid found a City of Refuge 
otherwiſe. what can be meant by 
ofſe words, wunawares', and 
where he ſaw him not : and in 
theſe very Caſes of killing ano- 
_ ex improviſo, uhawares, or 
| Yon, we whom how 
YH Was a' Ci Retuge provi 
} (by God irnfelf ) tiere the 


Avenger 
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Avenger of blood, if he overtook | 
the Manſlayer before he got to a 
City of Refuge (andin ſome pla« 
ces it was many miles to one of. 
them) he might juſtifie the killing 
7 ©" dv ; 
. Dufting the 1/aelztes ſojourn- 
ing in the Deſert , the Tabernacle 
( where mention is made of the 
Altar) was their Refuge in ſuch a 
." _ caſe; afterwards in the 
Land of (e) Caxaan there 
were ſix Cities of Rough 


MF f appointed, three beyon 
-- Jordan, and three on this 
E Ag TSA ide. Three other ( f ) Ci 

ties. of like nature God 
Te | m promifed the 1/ae/ites, 
h b- ve condition of theit 
| "&h 3 the — bY 

l Juds bond Jordan, and 


inted by } : Joſh. 
wa equally diftant one © pg 
- " from another in Cataalh, | _ 


hu” Jarchi, Dent 3 


$1953» WILLEO 
1 3 manner of Examination of 
+ - that fled eo the City of Re 
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"N of Juſtices who lived in that quar« _ 

-' ter — an the havor was grunt - 
mitted, ( g) placed the party, be- (c) Paul.Fag, 

; in drodake back from the City X%36 5: 

'F of Refuge, in the Court or Judg- 

8 ment Hall, and diligently — 

| and examined the cauſe ; who, if 

{| he were found guilty of voluntary _ 

; | Murther, then was he P oj 

: with death ; but if the fac were 

: found caſual, then he was fafely 

i conducted back again to the Ci 

f of Refuge, where he enjoyed his ' 

+ | liberty, not only within the Walls 

\ of the City, but” within certain 

408 Tertitories and bounds of the Ci- 

Nl ty, within ſuch limits until the 

N death of the High-Prieſt (that was 

+ inthoſe days) after whoſe death _ 

hewas at liberty; Joſh.20.6. By 20. Joſtus 6. 

this means the offender, though he 

| Was not puniſhed with death, yet - 

= he lived (for the time, although - 

ll peter ntentionem?) a kind of * | | 

= | Exile for his own humiliation, and | | "4 

q \Þr the abatement of his wrath who 

- k f , | was 


pf i wa the Aver | of blood. (2)The | 


oſh. cap.20.' 


eopagite ad. a Jrocen a= 


gainit caſual Manſlaughter , not 


much unlike , puniſhing the offen- 
der emwiaunouy _ with 2. years bas 
mba. It is not agre amongſt 


olitors, why. the. time of this 


Is emetit was limited to the death 
' (b) Aſylum of the Hg PAP at that time: 


uNe 
In the time of but prob 


King Henry 8. offentier was therefore confined 
theſe wereplaces within that City, as. within a Per 

9 5&7; ſon, during the High-Prieſts 
Churches,Cathe- becauſe the offence ' moſt ko 
&ral end colle- rectly firike againſt him, as being 


zatg Chappels 
Slates and amongſt. men, eſs, ac Princeps 


their Ghurch- Sa % Wa, INE chief god. of 
yards and 5-8: earth, Theſe: places of Refuge 
are RCEO pn, (np 
Wells, Weſt- thoſe of rb oy 3 
yer ur wn oficry, Heathens, yea, and Chriſte 
SR ET 
ks Y> DEC OW ety 
"thoſe who were guiltleſs in reſpe@ 
Aft BY 

in the ſene of ther] intention :. but. the others 
M484 een > . were: common. Sanctuaries (4), "| 
was determined and.Weſicheſter appointed, Weſtcheſter diſcharged 
gnd Stafford appointed, by Letters Pat. from the King. Scam. fol.116 


well 


. 


ably thought, that the 


Þ- my 


. 
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" _ »*thCalegof Blood, Ut 

' welltorthe'guilty as che guiltleſs : | 
If any man d ifoully, or by 

chance kill another man, in ſuch a 

caſe, a Liberty was: gratited unto 

the offender to flie, at firſt unto 

the Altar for Refuge, as is implied 

by thar Text of Scripture ,' If any 

man come freſumptuouſly unto hs 
Nejghbour to [lay him with guile, 1) was 
thou ſhalt take him from mine Al- ne {nnd 
far. Exod.21.14.(7). rended nat to 
Mather, Rape, Burglary, Robbery, Sacriledge, Burning of Houſes and 
Barns with Corn,&c. 32 H.8.12. 33 H.8.15, It ſtems they did ex» 
tend to all theſe offinces before theſt Statutes. All Statutes made con- 
gerning Abjwred perſons and Santtuarits , made before 35 Eliz. were 
repealed by the 1. of King James c.25. Clergy 3s fince taken away 


'al.Sta or thoſe offe id, ani 
(oth 35 Sara -: og pects arefld for which SanGiuary by 
8 Anditis thought that Temples, 
us they were built, had the like 


og 'as', Joab fled to the 
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emple, and took Joao the horns 
vy afibe Altar: . The Reaſons why 

tlie Lord appointed Cities of Re- 
vy ge are principally theſe ; Firſt, 
Jeit::that 'the - Innocent party 
might be ſain , by the Friends of 
him whom; he had _ P_ 


IQ 


ner o* the ent 
by the Judge es. Secoridly , it. was 
ſo. ri bim , that he might ſtay 
there to the death of the High 
Prieſt, who on als, 
Bleſſed Saviour, by 
death we are all ſer yo + 
this was dotde 4t. menti roram 
( hac ratione) medeatur, Gc.” to 
heal and allay the mind and 
of thoſe which otherwiſe w 
delight in mutther ; for by his ab« 

ſence and contitiuahce of time, the 
rape of thoſe that ſought his life 
would' be qualified , atid therefore 
God provideth , that they ſhould 
not ſtill be provoked by the con« 
finial: hat of ' him. - Fourthly , 
died s man wtcagy F- 

a Man uUnW. 

pointed to flie, it is ſhewed 
renus pen e we that yet 


gle —_ 
t 1nyolun 
niſhed with me < poo = 


among the Iſraelites ::\Solikewae 
x Lee fuch es 


\ 
l 


bf voluntary - and - involuntary 


 +he 

y!wr al the F 
' Yours ai hits 2s 2a 
ther beatethihis Child , purpþoling 
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with ohe years Exile. And-/ſo a- 
mong the Jſ-aclites , he that e- 
ſcaped from the Avenger of blood 
for it was but an eſcape.) was not 
to goout of the limits and bounds 
of the City, if be did, it was law- 
ful for the kinfman of the man 
that was flairi to kill hum. 

Thete 1s a manifeſt diftinqion 


Maurther or- killing ; 

upon the-Law of Moſes: Invo- 
kilitg is of! two forts, 

there afe «were, chances untoob? 

for and ſudden events , as when 

ane ſhooteth- an Arrow { a 


lawful account," ht one 
-unawares, as Pele us his Son, 


of orgs, ith him. There 


, *ugtIEED , OX - 


enly to chaſtife him , ard do hum 


are likewiſe two kinds of vdhun- 


tary or witful Murther , ex propo- 


ſto, of as. i ex eampetu 
4 


anim, 


d ; Vc _ > TOP FOR 0 eh 
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"th; F abins/incheator rage; theſe kind 
EF - off Murthers are called 4/niuare, 
Fox >a ,. one may be ſlain ex 


ofito, 'purpoſely , per infidias, 
& gin, Þ wake 2 At one watch- 


Eo -athbor the life Of man, and ta- 
A | -keth him at advantage , as Joab 

[killed Abner, and afterwards fled 

to the Temple, and took hol of 
4 ba the Horns. of the Altar , Which 
; B notwithſtanding could not rivi- 
Y ledge him ; afterwards killed 


- Amaſa, they no ſuch 
thing I at led & edotiah: 
or elſe oor daflriaw, when one 
of. fet purpoſe picketh quarrels, 
-and fee occaſions to provoke 
'2 man that he may kill him. - Both 
theſe kinds are: touched here , To- 
ft-yough. 16. Then one may be 
in-heat and rage when there 

was no purpoſe before, as Alexan- 
der the Great killed Clitus. This 
kind though not fo ous as the 
-other, yet is a kind: of voluntary 
,. for whom thees was no 
mercy by Gods Law, as it is in the 
'Margent of the Great Bible, JW:1ful 
Murther }} * 
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| © in Cawwor Blow... © © © 
 Murther cannot be pardoned with- "".& 
out Gods high [ aanart Nay, ” 8" "0 
ds it 15 more fully in the Text it 
ſelf, (#) Thine eye ( though the A 6 
moſt compaſſionate ſenſe) ball not 
ſpore him, but thou, whoever thou 
e , Salt o Xway innocent blood 
from Iſrael, that it may go well 
with thee. Now the putting away 
of Innocent blood is by revenging 'j 
it on him that ſpilt it, asitisin / "_— 
the xo. v, of the ſame Chapter, FR 
That Innocent blood be not fhed int 
the land, which the Lord lo God 
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giveth thee to inherit, and ſo blood 
come upon thee ; that 1s, that the 
Blood of the party ſlain be not im- (1 pettuirur 
puted to thee : This Imputation & ferdatur 
of blood, which is of more weight — 36. 
than the Imputation of all Adams ihe "ro (af 
ſin, becauſe the command js more” fa#ior for the 
immediate and legible to us;it con- - ah Kroags 
cerned all the Trae/ites in gene- guiltyof death, 
ral, but more eſpecially doth: it fnmng ri 
concern thoſe choſen by Law to 'auth 4 for'ye > 
make Inquiſition after (/)Innocent _ acne 
#n you art, for blodd defileth the Land, and the land cannot be cleanſed 
of the blood that is ſhed therein, but by the blood of himehat ſbed jt, «+ 


2 ©. blood . 
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urors Are ; 


"ood Merrie wilfully ſhed 
as p and 
'* for whoſe Rs and that the fol» 


lowing diſcourſe may, fix the bet- 
ter upon their Judgments, and 
there |, ON a right 4 a 
upon their Confcieiſees to be more 
circumfpett and careful in their 
EIFOrS | in caſes of Blood , I 
ave premiſed { as I coneeive ) 
what was the will and Law of 
God (as he himſelf hath declared 


it, and left it upon Record to us 


in his. Judicials to his le Iſfar 
el) alk received Lek and a . 
ments from God himſelf for their 
whole model” and ſyſtern of Poli- 
tical Government ;_ agreeable to 
which I might add he mind of 
our Saviour Chriſt under the Gofs 
pel {whoj , thebgs beſt Inte 20 of 

eter put 


the Law ) in 
up his Sword (m), _ 8s inter- 


(6) was, FT 

| pxetation upon te - ſixth Com- 
(era mand , He oY is attigry with his 
ons: Brother vnadvifedly ll be cul» 

/ femberes. pable of Yalpmient »). 1 fhall 


i feeit, Chryſoftcons. #1 Mary tra «ff 01 (bus tions 
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- in the next place endeavour to ma- - 
f el prandtr the Laws of 
gland have been, and are,to the i 
Judicial Laws of God in the pu- BE 
niſhing of Murther and ſhedding | . 
Innocent blood, and extending ; 
mercy where it is done pr eter in- 
tentionem, unawares and by mil- 
fortune, or in the neceflary defence 
of a mans own lite or property,and 
what Aſylum is provided for ſuch ; 
and how- the courſe and practice Hi 
of the Laws of Exg/and ought to 

be, in preſenting and making In- 

| wa (by Grand Jurors) after 


ame. 
- Not to laok fo far back to find 
what the Laws were ( in caſe of 
res: Area momany? as tO = 
time 0 Ax098s (0 Heptar (o)Kent, 
in Eng/and, when i : _ 
had many heads, - being "Bella rn-Sxom, 
pou ryrnes: rr, and og ware Eaſt-Angles, | 
"fo many ſeve | 
oh aver Prince either plating ES: | 


- hisown humor, or adapting ht 
Laws$o the condition and quality 
of the people' he had to-gevern, 
”P Eq which 
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EY @-. + gvice to GuandAurow © A 
Sa "which as they. differed; in. their. 
EE -- qualities and 6.4 rt IO mich: ? 
we - the ſeveral Winds differ the. fe © 
= . * veral Climates from whence the 
f: blow, out of the four Corners V: 
the world , from whence-many of + 
their Kingdoms were differenced | 
and diſtinguiſhed by names ; fo 
did they differ in the nature and 
r= of their Laws : ſome of + 
e Saxon Kings had' excellent + 
Laws, as Ina, as ſaith Venerable - 
nw” 9c16.& Boge (2), who flouriſhed in that 
5 $594P3/% kin Ss tume, The mult or breach - 
E of Peace was gs in the 


a 


Mercian Law. In the Weſt-Saxon |} 
Law , fifty ſhillings. The puniſh- Ml 
I ment of- a Free-man was pecuni- Ml 1 
286 ary, .and-loſs of liberty, 0 a ſlave 8 Þ 
E . - by whipping. Treaſon againſt the * I } 
| Lord was zpital, and could. not IN { 

 bea aſed with-mony. mnoaghy 

_—_ the 4s of. Canmtas-the Kin King it | 
q) Licaue. is ſajd, (4) 7 guts ori is demi- 
117-56 caret, Capital efia,, | dem | 

Rex 'boc Bis crimen pt 711989 þ 

If any. ſhould quarrel-or fight in 0 
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their ſtrength, being ſo- much ed. 
vided that for the moſt part there, 
was an £ſtzmatio aps ts, 2 certain- 
fum of mony, or Corporal -puniſh- 
ment ſet upon every Murtherer- 
and Felon , reſpeing, the.quality 
of the perſon ki ed, or-he that 
"N killed tum ; yet amongſt them 
F there was ſtrict NF after 
"Hl Blood, by puniſhing the offender + 
| iccording to their Laws. | - i= 
And'to look for it amongſt the the. 
Danes, and their Laws , would be 
to as little purpoſe ; for as it is | 
gol obſerved by Mr. Lambert (3), (&) Lamber: L. 


emporibus vero Regum 


ltum fuit Jus inregno, Leges (umn 
Gente ſemul Tops re fem 
eorum prava Voluntas , 
= 17 violentia mags regnabant 
quem 7udicinm in terra. Inthe 
ume of the Dan:fb t 
was _— OR, Laws and _ 
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Las { whance hoy pres a 

 -4.c-6,.4 13 thought to have had its original) 

z L'1. no which may be true of the Wruttey 
F.. - Boo L Laws, not of the Cuſtomary al 


oP Hie35-D unwritten Laws , theſe being cet: 
—Y tainly more ancient. | | Some ay 
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ver from tbove'to cure my 
leaſes amongſt others - 
frelling of the Throat Coated by by 
is) The Kings evil; a 
wy a rgodpe yes yet 
ceeflors, Kings ctand, 
to this day; the powerful effect 
whereof hath been: moſt eminent- 
ly manifeſted b the Touch of out 
moſt racious ing that now' is x. 


Jn nce his happy Return _ Enp- 


upon ver thouſ: 
”” Loon edes ) that 


0 A 
ed ge oecult per- 
wy King ly vertue, inherent 


St. Thomas tis faith, that 


not believe ex 
feſt, now remaining ance Wy 
of the truth thereof from their 


own >= engage of the cure upon 
e ID Edward, for 
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© Coronation pour taken at «| 
_ i Altar , ſwear eſpecially | 
erve and keep the Laws of thys 
o Edward. Theſe Laws rag-+ q 
leted by this holy King Edwarg 
were by Wiliaw the AY 
to 4th he had bequeathed 
geen of England by W1 
gh afterwards he was force 
ua. to _—_ G by the _— confirmed 
in theſe words £1 4+ 
Cip40 ut omnes Led teneam 
legem Regs Edwardi in omni 
rebus , as. Mr. Lambert hath 
ane. leges. Gulichmi. "Norwith 
_— informs us, that this 
Kin name” Folge ! dhe ; 
Anolie ) after . 
a hag the Kingdom 
in the fourth year of kits fl, 
[s)Nobitiam. Concilio (5) Baronum 7 otrng — 
the advice of his Nobility, Is 
cauſed to be ſummoned throu 
out England, the Nobles , 
men, and ſuch as were' Skilful 1 
the Laws, Rights and Cuſtomes 
England,, and . cledted twelye 
Knights Out of every _ Ton 
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who were ſworn before the King 
FJ -to make a true Colkedion of the 
{8 -faid 'Laws and Cuſtomes. Nzhz/ 
f pf etermitentes, nil addentes,: nil 
prevaricando mutantes. Amongſt 
theſe Laws we do not find Mur- 
ther puniſhed with death. It be- 
ing ſo near the time of the Danes 
and Saxons, it ſeems he made no 
violent alteration. of theif Laws, 
but kept their cuſtome of £ſ{;ma- 
tio Capits , or Corporal puniſh- 
ment. We find amongſt his Laws 
theſe words , (7) Interdico eta (:) Lenb. incer 
Me quis OCce datur vel ſuſpendatur i: ft 126, 
pro aliqua culpa ſed eruantur ocu- . 
Yi, © abſcindantur teſticuls vel 
prdes vel manus, ita quod truncus 
"| 2ivus remaneat in ſignu a) 1 com: 272 
tions & nequitie ſue - 
mand ar] none th kil -; or hang 
.ed for any offence , but cho ih; tt ak 
| yes be pur out, and his Tells 7 


He Dulegns ſrelilotteligpers wi tht a be that £ 
Bans lib.z.numb.q 

bei apes alof makime ſhould be found: alty . 
gu tie prenten d have been, That be 
pine the RG NY by this means,a 
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-& Sicr, 6+ ini bo cait off ſort , 
the 'Trunk of his bod rs 
maifi alive ; un token of his my 
fon atid wickedneſs: ar 
tnefit then , but loſs of i hte 
baniſhment , fot it is ſaid among 
his Laws, Probibeo ut nullus wes 
aat' hominem extra patriam. 1 


ſurate to the offerice ,” or to the 
Law of God, or to che Laws 
England, it ' caſes of Maurther, 
there being not lite for lite ; hy 
who is there almoſt amongſt the 
Sons of ment, that would not 
. ther\, chuſe to be. hanged , thai 
BY have his eyes -put out , 
"Sellickes, _ and hands cut © 
; Xx) wa 
<ge ny en Canquerer , in the 
bg. L Murdrorum, CW: 5 


| ml; 7 any bo und 1 
"the 'V Mitre In Mom he wh 
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wriverſs; If-the- =ITv | 
Sroapl and *wonld -not defend his 
-Inhoeenc CUudicin Det , bs, (Hl 

vg: Yrrre Nw F256 birt 
; <Water , or : 
over hot-bars of Iron, fieret det 
"Fuſtitia, ler Juſtice be executed 
on him:; but what this Juſtice ws 


or what ent he ſh 
RIS doubt there 
(17h bb ” bil *E- &)Some ſay it was 


d for the ts 
man; jo any ! Voluntatem Regis, or the 


eth,that ſuch 
was in thoſe diys , ” 
ſlanghters of men wert miſt _ 
rarely committed," as! My." * 


Lambert «olleFetb. Lanih.., death, becauſe (s 
"9 4 Hard _before is obſerved) thei 
ſol.344- » Pe -found: amongſt- tholk 

Laws, - Ne —_ occidatith 


elf aur, pro ahi C 
ED 


thats - it was. Capi 
, => pleaſed, Whateyes: . 
puniſhment; was: ; uw: ſhall 
_read of any - Inſurretion-'or-R& 
-bellion before the Conqueſt, whis 
the view of-. Fr ze, ey. 
ets : other 


other « ancient it Laws of this Realm | / IM 
reve in ther right t uſe. - - 1 
There ate many that' are fult of 4-0 
r. Thomas Moore's kindneſs ; and LT” 
fir £-1t - too--much that 'a man 7, 
"ſhould loſe his life for crimes un- 7" 
der-Murther , as for Theft , &c. 
-—_ none.{o kind to a Murtherer) 
tor which” anciently 'a loſs of a 
"Hand, Eye; Leg , or other mem- 
ber-was in uſe; yet. the party 
taken in the; manner 5 hand ha- 
bend. having the ftoln thing in 
his'hand,-iri his poſſeſſion , might 
be killed amonglt the Saxons', he 
tould not buy his Crime out ; and 


the Spani/h woe to Ye 
es. is thought by 
only WAY: Mr. Dani will So 


that 4s; yet: ( writing of King 
. the Second's time ) 7 they 
'came not. ſo far as Blood , w 
not ſo; for King Henry 
the Firſt ies) (ohrogute (a) Hoveden ſaw. 471. 73 
'the wer, . )by whi cnllagy, _ 
a-man mizh tnave L:K,Ina Acrhelft. 
Out 'his —_ _— has 
hank ſays Hoveden, Ut #9 uls in 
F Tearto 


& H. 1. 


continuat. 
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fore vel dared io dren 


Tur j <rraatwdl} ho ; hw. oy 


_ "Ns agree. : And 


' Lo. Coke obſerves inthe third Ind 


ftitutes , that before the R 
Het the Firſt the Jed q 
ment fot Felotiy was not alwai 
the ſame, _ 
F whos ordained by Par _ it 
the Judgment” for all marimer &@ 
Felonies ſhould be, that be bowl 
be hanged by the week until he bl 


dead: After , in the latter endl 


the Reign of Kin i 
Third: So nd a Thief Cw ol ie 


_ L- _ beheaded, 
puniſhmehits ave-not of 
y mm uſe againſt Homicic : 
ind Felonies, but other 'Tran# 
grefſors alſo , and amo NC 
who worſhipped Gol rightly ('# 
is well obſerved ) yo or with 
no Divine Ds 
which makes - Le w 
of death,: yea, when he .is 
Tamar thy Daughter in Jaw h 


played the Harlot , he anſwers; 
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' the =. = (b) Caſar's 
Commntd. 6. 


natum 1600 | 
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alto helh atural rea 
w_ to 9 phy that 4 or, 
w againſt Felonits and 
| ons , may be extended to 


of 5.4 dengeroulh miſchievous : 
a hard diſpute, whether there 


How - og in Lath, or Zing 
; Cutten FEY 
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5 or in the Ga 


lewd, that the boldneſs 


th: with ſo much Inſamy ( ſo 
en.reiterated before their eyes) 
cannot fright , will never think 
any. Torment whatſorver ( where 
life « left them, though with more 
than can be ſpoken ) ter- 
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| It is well obſerved by the Lo 


committ: , que ſepe vindicantur. 
Thoſe offences are” often commit- 
ted, that are often. puniſhed ; and 
he gives his- Reaſon. for it , That 
the frequency of the puniſhment 
makes 1t 16 familiar , as if 1s not. 
feared. For Example (faith he). 
what. 4 lamentable caſe it s, to 


ſee ſo many Chriſtian men and 


women ſtrangled on that curſel 
Tree of the Gallows ; Inſonmuch 
as if quortay field a man might 
ſee together all the Chriſtians, that 
but in one year , throughout Eg: 
land, come to that untimely 
ignominious death, if there 


ba - 


any ſpark of Grace, or Charity m8 | 
2 it would make bus heavt. 


breed for pity and compaſſion. 1 


my ſelf have known at one Afizes I - 
in the County of Monmouth, , 
Where one hath had Judgment to » 


die for ſtealing a Horſe, and Re - 
proved, in ordef to procure his + 


quitted of a Felony , and =_ 
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a. b ,ot by. Kg? Goaler , to be the 


at the ſane 
y' agg pry int theſe perſons 
fs one breaking the Goal ; the 


ef having his ly, as bein 
bi eee) "were bo ava 
"ane Felony and Bur ore 
the next Aſhe - ante to 
the Coal, and received Judgment 
of death, "and were hanged 
ogether. $0 little doth favour, 
*rour, or example work a Re- 


Fexation upon thoſe that are 


ened in their ſins, and' want 
ace to make good uſe of 
_ ht it is thought horrible and 
evous', that '2 mans. life- (the 
Þcrs th CR, or any of the 
rs of his bod i, ſhould be 
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n vuncen y for fo a= a Yalge 
een pence ( | take twelve 
P ce to be but c petit Larceny, 


which he 5 whipt. ) it _is 
" plain that the Statute Eo; 3 Ed.3.1 5. 
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Vote Miinprizeble. or Barable, ſays 
_imongſt other -— Ms (viz) or 
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eſpecially after the Old eſtimateJ 

Yo indeed” the quality of the Of 

tender”, - circumſtances of the off 

tence, and of the times; are mains 

ly conſiderable in our Law, where: 

any mans'life is "taken away in 

ſuch a Felony. W 

But to "return to. our propet 

Subjet, and to manifeſt what the 

Laws of Engl ud were ( in Caſes 

of blood) not long after the Cons 
90D —_— egard' 

r w of England able 

| to the:Law of God) had of 114 
coniSaxan, Tafeof man; By a of our 
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.383- Old Englij Chureh;he-that c1lled 
: a Man'in publick war (though jus 
FOE | ftifiable ) was enjoyneds# 
Los = Penance "of forty oy 
Murther, Scand, fol16.c8. 


unawares, or in-2 mans own d& 
fence was Murther , founded upoft” 
the Judicial Law ,-before-the -Cis 
ties of Refuge; andthe —_ 
and puniſhment of both was; as ill 
caſe of 'Murther, as appears plain» 
ly by the Statutes of Marlebyi age 
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a Go efter ; the Forkitnc of ' 
: Chattels ' remains/-4$ 
? The words of the Statute of 
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Gnieridge 128 , Are as fol» $2H. 3 


from henceforth” 


| not be adjudged before. our 
© | if ces where” it 7 found: Miſe 
fortune only ; which ſhews, before 

© rhe though/a man were 
Filled b Misfortune , he had the 
udgment in-Law- as :for 
Wurther : So that: after the mas» 
of that 'Statute untibthe 6t4 


. 1. Writs were granted SE r, 
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© niſe chat the man was killed by 
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| Fr other. manner , where the 
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+ of Juſtice, in a lawful War;*or in | 

oY « juſt defence of a mans life"and | 

© wb, or deſignedly murther him. 

Defendant in Appeal cannot Br. Appeal 12% 
Joſtifie the death of a man /at-his | 
*F own ſuit, ſe defendendo, but muſt 
FB plead not guilty. Nay, a Verdi 

8 & rhe Jury of Life and Death , corm-302. 
that A killed B ſe defendendo, or ,. 1; aq 
per Infortunium , is no good. Ver- p.31. 

dd ; the ſpecial matter -niuſt be _ 
ſktdown in writing by them, that 
the Court may judge the killirig 
to be upon inevitable neceſlity ; 
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ofle ſide, nor Jury of ' Life ' and 
Death (that hear both ſides) are 
| cs 1N this caſe. For, -upoNn Starof. 15b.2. 
the ſpectal matter - found by the «9. fe!.155- 
Jury of Life and Death, if the 
Ky Court ſhall not adjudge that ſpe- 
-aal matter good in Law to acquit 
him of Murther or Manſlaughter, 
it may be either murther or man- 
flay tet int him, and the party 
Wy be hanged notwi 
meh Verdict of the Jury of Li 
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* matter thems 
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be Arraigned, That ſo he may put 
rs wu OT | 
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general, Man] 
the Seature Infortuninm, | 
|= det again 
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and how exceeding danger an and 
mconvenient were it 


ſo far to anticipate the 
peer -of the Court, and to 


upon themfelves upon! the 
agony blo es on: One 
and perhaps aps not all of them 
ticker) ſole Judgment of Law 
nall theſe Caſes, by not finding 
be Indictment (which is but the 
Declaration for the loſs of 
 kisSubje, in the ſame manner as 
tradtedbyte Kin Council 
| to 
at is alwaies NY ET) Thee 7 
they have probable Priledes o (fr 
bearing, to prove- 


peg ſi is boy yr, 


[i Nay,b te of 
eſter, they 7 ſeelther fin 


kmngeo: a man re. 
that Statute, and no, Law ſince to 
alter it, .or- the. party can. never. 
have a Certzorar:.out of Chancery 
for his Pardon of Courſe, whereby 
S he may be diſcharged out of Pri 
A ' ſon; forby the ſtrifineſs of Lay, 
he ought to remain.in Priſon withs 
out Bail until his on be pro- 
cured, which Pardon ſaves not his 
Goods or perſonal Eſtate, but only 
pardons his Offence , his violation 
of the King's Peace (which is vie: | 
lated in the loſs of a Subje&t.) a& 
bs ©, cording to the Statute of G/ ca, | 
fter, and procures his liberty , agd } * 
diſcharge out of Priſon, —_ 
- The words contained in the Writ 
of Certiorari ont of Chancery, i 
order to the obtaining of a Pardon Il 
of. Grace, and removing the R& | 
cord into Chancery, that there the I 
King mp ſee by the Record the 
truth and nature of the offence,ac 
cording to the Statute of Glouces 
fter, being well obſerved make & 
very. 
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T my plain, that the Special” matter 
TY of Fat muſt be found by the ſe- 
tond Jury , me ry of Life and 
Death, and which ts fo ſuggeſted 

im Chancery © before\ the lifuing 
forth of ſuch Writ, as by the Writ 13 
more fully appears, viz. Qua ut Certiorary out 
' accepimus, quod A: B. indittatus, 9 canon. 
S per Inqui/itionem patrie com- 

rt. extitiſſet, quod :1dem Ainter- 

fecit predift. C. ſe def. © non per 
felomam aut malitiam precogitat. 
unde diffuns A. Gaol. noſtr. pre- 
diff; remiſſ.eft ad gratiam i 

* Made expettand. nos ea de cauſa ſu- 

* | per tenor. Record. © proceſſ. Inqui- 

ll trons pred. Certiorari volentes, 

LY cobis mandamus quod {i ita eft, tunc 

tenor. Record: pro proceſſ. preutet. 

cum mn bus ea tangent. itt Cancel. 

Lf nfram ub [eillts weſtris diſtinite 

3 Bc aperte mittatts. Obſerve how 

* I this ancient Writ_complies with, 

* and explains the Statute of G/owe. 

* F inthis caſe; here is in it [ndrtFatus, 

* 8 thatis, by the Grand Jury, and per Y 

* Þ Inquiſitionem patrie compert. ex- ' 

FÞ 77ſt , that is, the Jury of Life 

4 bY G and 
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and Death ; for that. is the only NF 

Trial in our Law, by the Country, 
ws! fer — yy » 
at » Poſuit je de von 

S 5 La 43-3;00m which-muſt b 

k; for Felony and Murther, the very 

/ .  , wordsof the Statute ; for this Jun 
t5to find, in their Wyit , that 

was ſe defendendo © non per felod. 

aut malitiam precogitat. as it is it 


= the Verdi&t ; and obſerve by the 
4 Writ,he is not to be diſcharged out 
K:. of Gaol before his pardon of Cours 


procured,for it is in the Writ,Gaok, 
nofty © pred. remiſſ.eft (it ſeems he 
was there before )ad gratiam noſiy. 
inde expettand. Sc. and [ 
obſerve the Mandamus in thi 
Writ(/#*ta eff) if it be ſo, that 
the Offence hath received ſuch; 
trial by two Juries , then. Certife 
the Record, otherwiſe not; and 
i keen own that doth not tru 
underſtand this (// /ta eff) whit 
he can never truly do from a Grand 
Jury, will Certifie ſuch a Record in 
Chancery, to the King himſelf, in- 
Caſes of Blood. 
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that are rational and unprejudiced, 
that have not formats ' afferted. 


fre -like the Opiniators of this 
Age, will (for no other reaſon) 
maintain it, That Grand Jurors are 
not left ſo free herein, to find what 
ry pleaſe, or as they would have 
it, ly according to their Evi- 


latter times - have taken upon 
them to do, and even to ſtand up- 


themſelves, and their Directions 
Advice. Beſides, how great- 


y do injure the party accuſed; 

joey Guiley of no kighes an 

Offence than Manſlaughter per Ir- 

ortunium, or fe Defendendo, and 

the Grand Jury WM not find it 
ereby 


 Murder,w he may put him- 
felf | as the Starute of Glowceſter 


de bono & malo ſuper pa- 
#1am) he can never by aron 
F of courſe , receive a total and final 

 Uiſcharge / from the ſaid Offence. 
For if he ſhould be Indited at any 
ad G 2 time 


| 
[ 
, 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


”. By this "it may appear , to all 


the contrary Opinion, and thefe- . 


dence, as the Gentlemen of theſe *' 


on it, againſt the Learned Judges 
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68 Adyice to GzandJurow | 
- time -again- of Murder for the® 
death of that Party. (as he mays 
be at any + time after , during hg” 
life, notwithſtanding ſuch pardon 
where. it -was not tound Murder 
or . Manſlaughter ,at the: firſt) he 
can make 'no Plea to: ſuch Indic: 
' ment, .in diſcharge of it : he cags 
Not plead auter foits Acquit, of 
Convict ,. or Attaint of the ſamg 
Offence, becauſe he never put hunk 
ſelf de bono & malo ſuper patrian, 
upon his Country, his life was n& 
ver unhazard for it: whereas,if he 
have been once preſented by the 
Grand Jury for Murder, and there 
; upon Arraigned , .. received 'a 5 
3 'ryal, and according; to the Stay 


tute of Glouceſter, had been Ate 
| . quitted of the Murder, and the 


pecial matter of per TInfortunium, 
or ſe. Defendendo tound in the 
Verdict (which by the Law ou 
to be ſo found by the yay of Llk 
thre Jugs upon hnragrt 
.THATTNE JUABE (-UPON NEATING THE * 
whole matter.) may be ſatisfied 
it. is. found /according;to Evidencs 
Te we given 
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ia Caſes of Blood; 
ven im Court; 'and:thereupon:ad- 2 
 adge what that: cets in Law. 4 
If3n this caſe:the;party that hath 2 ()  ©958 
received ſach »fall Tryal;and bath de 
ſued out a Gertzorars out of Chany P's. 
ay ;' and upon the Return of Rf 
that, hath had the Special matter, 
the whole Record of proceedings 
ertified by the: Judge,, before 
whom the Record remains , '- and 
thereypon hath procured his par- 
don of courſe. out -of Chancery ; 
ſuch pexſon can never be called in 
_ \again: for the: ſame Of- 
ice, buy he may plead that Re- 
 cord/and Verditot' Acquittal from 
theMurder or Manſlaughter, not« 
mithſtanding|it might happeh-to 
beproved afterwards either Mur- 
geror Manſhughter , it ſhall -dif> 
charge and .acquit -him -for'-e» 
ver | A p 3% 


-»Andit the Grand Jury (as in 
this eaſe) ought to find every per 
 Wfortuninm -Nurder  (, notwith- 
Tanding by - the--Evidence | ale 
ar no more to them ) 4 muito 

Hori, they ought to find every 
i G3 Offence 


| _ we 
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" my (4d) « in the two the M "7 
F f es of Parliament jt u bit 
W. a Pg whilſt in their bands, For the LI ) Bi } of I [he 
We MR. | So 6 4B from their hands , is w 
p in the Grand Jury's band, 
the other 7ury 2 it as. the Kings Declar: ation of 
Aa. the matter of Fact ,, ty 
which the. Priſoner 
plead, Not Guilty; ; age} joynT 
with the Ts hy tm have it 
Whether he' Guilty, or n 


modo © forma, Die id jo the 
Indiatment, or may roalets 
aps as he ſhall find cauſe 


this Indictment or Preſentmenta 
the Grand Jury in the behalf of 
the King the: Priſoner, few 
forth an Act done, Vi & Armir, w 
al Kings Peace, his Crown, 
gnity,all which are-viola 
Ah Say ,& weakned i in the 
" a Subjet, in the: ſh ht 
ocent Blood by wich his 
_ Laws viol: 
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Wh licerall Declerntionsathians) 
4obe ſet forth in the fulleſt circum- 
ftances'of aggravation 2 Fact of ' 
as be Ee ie 
F M 
4ng the ground work and 4 


hot heighten or increaſe, but ma 
leſſen and decreaſe, like the 

Mm the full, to its loweſt wane, C- 
ven ronothing, upon a full 'Exa-» 


4 mination and Debate of the whole 


matter, by hearing of Parties and 
Witneſſes on both fides,- and rey 
ceiving inthe face and audience of 
the Court ſuch a ſcrutiny and nar- 
tow ſearch (as blood requires) in- 

all circumſtances and aggravati- 
| ah of- the Offence, that are laid in 


| -w Indictment , by the Learned 
Judge Sora is of Counſel as well 
Hor the 


to iſoner as the King, and 
| x not ler the Priſoner ſuffer for 
EET not in Low that a 

ranc Jury canngor y do, 
2y hearing but only \ 506; "ntl 

> fide, and not the Priſoner ; 
eluds their want of Judgment 
G 4 and 


onof the Charge, becauſe it = fk 
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. Caſes: of Blood : whereas , jt the 


' mine the malice , which is come 
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and Knowledge in the Law in all 
Grand Jury ſhall take upon thegy 
( which they ought not to do )-t6 
put out of the Indiftment and Des 
claration of the- King , the wordg. 
Ex malitia precogitata') the oy 
iy words that make it Murder, the 

can _neyer - Judicially ex 


monly a fecxet latent thing , cate 
ried on with a great, privacy and 
cunning , and appears not in al 
caſes ot -Murder expreſs , {and no 
Evidence can prove! further tos 
Grand: Jury ) whereas the Lay 
in many caſes unplies a malice tg 
make .1t Murder / ( although the 
Partjes never ſaw or heard of cach. 
other before ) which hes not in 
proof of Witneſles, but ariſeth 4: 
.a pojnt of-Law upon'the circum» 
ſtances pf. the Fad; Which, nots 
Grand Jury ,. . but. the Court is. 
Judge of ,- þeing matter of Law, 
which -Judgment in Law is wholly: 
fruſtrated and taken from the” 
Court, when the Grand Jurols 
pup 
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hour theſe :words, Ex endlitin 
precogitata, which only -makevit 
Murder, out of: the tho Tadictment. Fe 
| And by: fuch-\-favour”, ' indul- mw 
gence, £4 wilfulneſs in Grand Jar oy 
rors., many times the + greateſt 3 
Murder eſcapes by a per 1nfor- 
tuntum , ſe fps endendo', or 'at 
J kaſt-by:a or; hter- For-if 

' the Grand: Jurors ſhall only. find 

Kt Maglſlaughter, the Prifancy'u up” 

on his' 'Arraignment , preſently 

(if he can but ead; get any one 

to-help him, 'or corrupt the -Or- 

dinary , no great'difficulty to-do) 

confetles the Soon aw and 

vents a er u 

[vn Offence, and ſo bs es 

Judge, nor Court, can-ever come iz 

to underſtand. although there be c 

twenty Witnefles againſt the Pri- 

foner) what: Evidence the Grand 

| Jury had to find it no higher than 

Manſlaughter; nor ſhall eyer come 
judicially to examine the- nature, 
quality, - or malice ( if any be) 
| ances , and truth of the 
- __ although-in it ſelf the __ 
c 
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_ | poſe to aggravate the 
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ence; attending 
in one Cireuit Armor many Learn 


contriving with the. Priſoner to 
confeſs the Ma hter, leſt the 
truth and ulneſe of the Murder 
ſhould too clearly manifeſt it ſell 
as truth everwill ) upon a Jus 
ical; faithful , careful Exa+ 
mination of the Fact by the Learns 
ed Judge, upon hearing the Par- 
>a, and Evidence . on both 
es." 


It is true ( as appears | by 

two wo Aas of- J char 
noted 1n the ent tat 
the making | chi Ads there 

was Aa cor laint in Parliament; 

That - Indidtments - were ſtuffed 
with more words than the Ot 
fence required, and that of 


Lv 
5 


a" than it was grievous in it 
ſelf, 


.out them: And well 


| 
3 
; 
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For - as it is well.obſerved 
Mr. Poulton,” That the circum- 


flances of 'rvoery Offence do aug- 


 - ment or diminiſh z3t according to 
the qualities theveof, And by 


thoſe two Aqs of arliament it 
may be obſerved there was 4 re- 
formation and redreſs made there- 


in, by leaving out ſome formal 


ravating words ( but then'ma- 
nt terial ) on in thoſe times in all 


'Indiftments of Felony and Mur- 


Fn , as by the Statute of the 


of H. 4. 2. the words then con- ** + 


tly uſed in all Inditments of 
Felony (without which the 'In- 
diftments were not good) were 


1 mags Us hy 


0rum order af 
thoſe words ſhould be Jeft out in 
all ſuch Indi&ments, /and yet the 
Indictments ſhould be _=_ with- 


leave them out; for how 7 gy 


and im (as to the Ef- 
ho perro 


1tment ) were 


ws words, and yet the effect 
of them muſt beſt a 
auo 


” 


(t) Poulton de 
Pace Regis & 
Regns, fol. 167, 
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\ Vi. pc 6 wks &: Are a : | 
. | cubus $. ſagtttis, or+{uch other, 

like words exime common- || * 
uſed. and compriſed in-all In» | 
ictments and lnguifaiees ot Treas} * 

ſon, Maixther ; Felohy:, Treſpaſs; - 
and other. - Criminal | Offences 

ſhall-adv »of "neteſlity. (for they: 

were; ſo- before ) be. put, or come ; 
priſed [11a any- | Inquilition: or Inz' F . 
dittment ;:but iti:ſhall be oe 
only with theſe words (V7 ' 
[ 
c 
\ 
[ 
\ 
r 
k 
t 


mis,c.):leaving,out ons G 
gainſt any. advantage that ma 
I taken (as: formerly. at Any BY 
= 'Writ of Error, . Plea, or.otherwile; 
_ for theſe words were to.yery little 
purpoſe, ito be of - neceſſity uſed in. 
every, Indictment : For as to fome 
Xt gh: there: could be no+ 
thing, of,,pertingncy; Or. eongruity, | 
to 'the "Offence jag og F: 
"= let it here be a> may by the |. 
; That in thoſe-rimes., - and - 
bet ore. thoſe - Statutes.- formerly 


macnſioned, continually EE": 


In» 


Y\But in 
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Þ. fidictments )- thoſe words were 


uſed; and.'the' Inditments found 
by. the Grand Jurors ,' without a- 
ny proof made to them. of ſuch 
arcumſtances (.then eſſential ) as 
[ Inſediatores viarum , depopula- 
tores agrorum| liers in watt to de- 
ve upon the High-ways; and 
deſtroyers of Husbandry ; or, as in 
the other Statute , Cum 'baculis, 


eultellis , ' arcubus © Jagittis , | 


viz. with Staves, Knives, Bows 
and Arrows; when perhaps he 
that committed the Offence -had 
not one of theſe Weapons about 


lim, or was guilty. of the' leaſt - 


of theſe circumſtances of Aggra- 
vation, which were then held 
necellary to every Indictment ; 
which ſhews how: obſervable '( at 
that time ) Grand Jurors were to 
the directions; of the; Court ; and 
'to the Kings Council , in draw- 
ing the Inditments and'Circum- 


: ances of it, Whether fuch Cir- 


umſtances-lay-n proof, or no? 
but 1n neither, of+ theſe Statutes, 
4 -20r' any other-Statute., is [there 
| FE any 


KS. What | 
- _— 
% F 


Advice to Fo 
any. Exceptions made 'to theſe” NF 
words, it any Indictment for the: | 
killing: of 'a. man” ("Ex malitis 
precogitata') then nſed in all 
Indid s for the killing of any 
rſon unlawfully, which ( as 1s 
aid _ are of great conſe- 
quence uſe to be put intg 
all Indictments againſt any per- 
ſon that hath ſhed innocent blood. 

For', as Mr. Poulton, in the ve 

) Foutron Folio before quoted , faith , ( 
Pace. ( writing upon the two former 
RaccS tatutes laſt mentioned ; ) Tf one 
be Indifted of Murther or Mat 
hter , there muſt be of nece(+ 
ſity in the Indiftment, 2 ſtroke 
Pale, on fees ſuppoſed, vis. tali die, S am 
1.m. Br: 55: Fetondet', © ex malitia precogh 
tata imterfectt G murdravit. 
Here it is plain, that the Indid- 
ment of Manſlaughter, as well 
Murther , muſt have theſe words, 
Ex malitia , Oc.in it. Neither let I} . 
any think that it is preſt further, I , 
in foro legh, than it will bear «40 
foro cenſcrentie'; or that by this 
means//Grand Jurors are uſed but- 


as 


= ._MCalppt Blood. 
| i Oyph ers oe the Ordinaty at 
| izes *) pro forma tantum , 
FF and that the 79. oc of Law 
and Reaſon here uſed , ſeem'd to 
= them ( like thoſe of "2 
e Church of Rome ) to be of $* 
h umplicite Faith, to believe as - 4 
their Leaders would have them , 
and to do as they require them, 
and yet to be under the Obl! 
tion of an Oath to preſent 
| truth of the matter of Fat, It is 
far otherwiſe (being rightly con- 
ſidered ) they are not ſworn t6 
try the whole truth of the Of- 
fence, ſo as nothing may be al- 
tered in what they find, for then 
there would be no need of another 
Jury ; they are neither to con- 
vidt the Party , nor determine the 
Law, Whether it be Murther or 
Manſlaughter ? or of what hind 
or Thcq inch itis, as It 


them upo n the _—_ _ 
fide, =} that but wo Witneſſes £ 


/not of the Party, that is left (as 
3is ſaid before) to the ſecond Ju- 
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ed by the due Order of the Law, | 
except. it were firſt found and pre 
ſented by, the Verdif# of Twelve }} '* 

mes. thereto duly ſworn , we s 

| _ 5 


\'Y 40#Þ ror find, nor yet preſent the 
"| Truth ot ie La occaſi= | 
| Sang urors had then' given 


their negle&t ) It "was 
"ab9:a provided and enacted by 
this Statute, That Juſtices of ff | 
fize, and Ju ices of Peace, upon 
Information for the King (that is 
meerly upon the Tettimony of 
Witneſſes , without, Indictment , 
or uſe of 'Grand Jurors ) ſhould 
proceed to make out Proceſs, Pu- 
mſb aud Condemn Offenders ty 
their Diſcretion, as if- it were 
Indittments found by Grand 
ors, Which Statute was a 
eat Infringment ofthe Common 
w, and the Liberty of the Sub- 
ject of England , who ought not 
4 Magua a Charta,, and the Law 
nd;, to be roceeded a- 
inſt, or condemned in their Per- 
ſons or Eſtates ( in Criminals ) but 
by Inditment tirſt had and found 
apainſt them by Grand Jurors. It . 
>$$5true,, that Treaſons, Murthers , 
"and Felonies , and ſuch Offences 
*\ & for which life and member _— 
I 3 


beloſt ) axe excepted Nis" 
A (although they ſtand upon the 
ſame Reaſons as the other Offens 
ces named in the ARt ). For by 
Je might loſe his Live ru 
might loſe his Liberty , 
nt:ng Stigmatizing , Pillory 
Impriſonment, loſs of Lands 
Eſtate ( things very. near to Life 
and Member ). And the Lord 
Coke tells us , That .Empſon and 
Dudley wy" Judges (Her reaſe 
% Gets in oferale Opp/eſſion 1/l 
ubjetts inſufferable e Jo. 
= therefore this Statute was juſls 


Repealed after the Deceaſe of 
Hr by the Statute of the 1: f 
cb. A good Caveat to Y 
mou (fays the Lord Coke )) it 
leave all Cauſes to be _ fred 
by the Golden and. ſires erght 


etey 
wand of the Law, and not to the 
uncertain and crooked Cord of 
Diſcretion. And as good a Car 
veat it is to Grand Jurors in ca» 
ſes of Blood , not ſo much to bi 
led by 'the crooked Cord of Diſ-* 
gretion , as the ireight Rule. «|. 


Calne Dim: -— 
s. ' the Law , and Directions the WE l 
& {| learned Judges , who ſhould beſt - 

S, know . the-Law $ and. the, trueſt 
y meaſure thereof: For- if the Rule 
r | 144} relitium eft arbitrioFudics) 

; I thatnothiing. isleft-to the Will of 

| the Judge, much leſs, arbitrio 

e | Jwratorum, to the will of Grand 

| I Jurors, they having been (through - 
1 y 

4 

e 

: 

f 

f 

4 

E 

E 

4 

4 


> & 


too much connivance ). by .an evil 
chice,, corrupted herein. -, But 


ores ad joe roncipes referre'; 
refellete,, To bring Errors-.to 
beginning , is to ſee their 


laſt. | | 
.. Now, Grand Jurors miay 
conceive py argue thus; That 
to extenuate an Offence, # not to 
conceal it," if they find tt not Myr- 
ther "2 oof, it - ſome [4 
gree ter, Wc. Jen 
ſeaes, if the Kines Council wil 
put inio the Indetiment the words 
(Ex matlitia precogitata, 8c. ) 
vhich only make it 'Murther, and 


_ 


JF which is- Matter of Fatt, they 
muſt make tout tous , that. there 
> "I I 4 WAS 


" knowledge: of it , 'or that it iy. 
clearly proved ta us from words 
or deeds expreſs, by ſuch an att; 
that lies ant proof , or we are 
tound to - find thoſe words , but 
muſt ſtrike them out of the Indith 
-ment, or find an lgmwcamus + Or 
if the Witneſſes themſelves foall 
atform us, that it was a ſudden 
falling out , or done by misfortune; 
Se dels ' py; A Ml one "7 
ence, or to defend himſelf againfs 
Jon that would have LIF him, 
in his Houſe, or upon the Highy 
way ; or that he that' did it Was 
a Watchman, a Conſtable, or laws- 
fut ink or Keeper: of a Park 
or Warren, and in doing his Dus 
ty ;'0r that he that did it was a 
»atural Fool, one not Compos mens 
tis, a Mad-man, or a young Child 
that didit, and by his. young and 
render years not capable of malice, 
aud ſo could not be guilty of Mur+ 
ther; or of there had been formet; 


fallings out and differences be» 
Twixt them, yet "all Twas recots 


WO oo & © 


cited, 


Ka . ity 4 
| ; ; *; ; _ Y | h - : \, - k 4 
twwas malice, either from our own i} ' 
"2.10 a9 ; | 
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gain, and this only a: : 
by or difference betwixt them 
_ «pon a new occaſion, and exceed» 
:ngly provoked unto it by him that 
-xoas /tain, ſo that we cannot be 
ſatisfied to find it Murther in any 
f theſe caſes, being upon our 
aths. to'make true Inquiry, and 
if we find not the malice ( being 
matter of Fatt ) another Jury cau- 
wot try zt, Beſides, wwe have for- 
mer prattice: of our ſide, other 
Grand Jurors have had, and tas 
hen the ſame Liberty, and why 
- ſhould not we? The Fudges like- 
wiſe in. their Charges inform us 
of all the (pecifical differences in 
Manſlaughter, which we concerve 
they intend we ſhould take notice 
of, as it comes in proof before 
us, #n our Inquiry. Thus, I con- 
ceive, 1s as much as Grand Jurors 
have ſaid, orcanalledge for them- 
ſelves (where they are not po- 
efitively partial , and go clearly a- 
gainſt their Evidence) why they 
> not, or will not ( for ſach 1s 
Ee?” fma 


adn Sue get ie And ne di ee > © 


wwom—_y TT I—_y mw _— hd. Met hd — oO” __ 


- 
x . 


Mertherda all Get Lepage) 21 | 
 diredts; andas the I of Indid 
- .mentis drawn andſentto them as. 
the King's Declaration." . | 

To: fatisfie theſe reaſonings and. 
miſtakes ( though ſufficient hath 
been ſaid already to ſatishe a wile: 
and ſober Gran Jr y-man, eſpe« 
cially in a Caſe of Blood, whuch 
can. never receive too ſtrict an Ins 
quiſition by a Grand Jury, the firſt 

uiſitors of it.in Court) let then 
,. that neither — 
nor the accuſed;'can be 
judiced by what they ſhall ſo 
be it never ſo: high :. Firſt , not 
themſelves ; they do but preſent 4 
Accufation ( no. Convis 
Qtion _ i reg Ns a perſon that 
| loed, hath 
ra a man,. is Vir ſanguins: 
And here'certainly it will Ul be the 
beſt ſatisfaction to Conſcience or 
that is the beſt Friend. we can. 7 
ces of the Face (as they ate-ad 
Ces © as are 
' in the Indictment ) tobe tobe mo... jus. 
dictally 


of 


"4 . ad, and Ong out , by. a- 
r Jury, BY a Learned Judge, 
_ a publick Court,' to. the. parties 
face, where the King's Witneſſes , 
and the party himſelf, -and-his 
Witnelſles , may be fully heard, and 
the whole matter fully tryed and 
debated , which cannot bo done in 
aGrand Juries Chamber, but's al» 
together ſtifled-and obſtracted-, if 
the-Grand Jurors ſuffer it hot to 
come to thus Judicial Teſt and T 
al; but ſhall put out the words, Ne 
malitia fr ecog? tata, or otherwiſe 
alter theKing'sDeclaration and In» 
dictment, which already hath had 0 
proceedings in it, and that in Leh 
Court of Record , where it hath "2 
_ adviſed by the Kings Coun- 
nol, peruſal of Informations 
| ations from ' 
gf 'Peace or Coroner, in that Caſe 
eertified to the Court , and upon 
*hearin Ea Proſecutor and his 
N , and ſodrawn and pre- | 
yer, _ the- Court, Witneſles 
ſer to it, and Indorſed, Jurat, 


in 


EIT © Ig. > 


_ 


OP OY Op. TD ON OS... OR WET IT T1 PF {TT OI” 


wo. WS 


þ, Gare from: in Court , and" 
become ſomething more "tha 

- brdinary Declaration or Wri-- 
ting in Parchment, to be altered 
by any , without advice or dire 
on of the Court ;- for if it might be 
ſo,:the King 's Council and their 


Advice ether": with the ] 
es in vg Caſes ) would Ah. 


_ little-in drawing or —_ 
y Indictment of Murther 
Grand urots in their Chamber 
may '( from their own advice) al- 
ter It as they pleaſe, the hos 


themſelves being - as we 


cern'd, in Conſcience, todo 
tothe Priſoner and Party accuſed, 
as Grand Jurors can be. ” And al- 
ſo admit that the Witneſles ſhall 
inform the Grand that it was 
a paſſionate and ſudden falling out; 
or that it was done unawares, of 
in his own defence, it is but what 
they apprehend it to be ; ; they can 
inform-but what they ſaw, of 
heard; or believe ; = arent fd ) 
Affirmative only , can, prove 
but for that inſtant wr Fat w 
done ; 


Flange ; th die ork f ma 
ae; they die net nope 


fore: and as they cannot, or "ip 
1y will not, m_-_ wh eſs ma» - 
lice, ſo neither can they ſwear that | I 


there was none at all,” or ey ſuch 
a malice as the Law implies ; nei- 
ther can the Witneſſes judge in all 
Caſes, what ' is Manſlaughter at 
Common Law, what upon the 
Statute , Deſendnds, Infortunium , 
what ſe D __ f what is Ju- 
fiifiable , 
neither Wnt pup in al theſe Caſes, "-Y 
can the Grand Jurors, nor is it " 
convenient 'for to judge of E 
all the ſpecifical differences , each Wo 
ance _— ſo much _ ij 
a Caſe; they then, | "of 
up Bry ents, n K 
of Murther, conclude and echo 
the Court, and determine- the 
Law, that this Fat of Blood 
| hall go no higher than they pleaſe 
td achudge it ;.. as in the put 
of 2 Child that kills another, not 
' the” Grand-. ( who ſee not 
\ the Child ) but the. Court, and 


the 
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Child could do ſuch an AR, fek: 
leo animo, ex malitia precogitas 
ta,:and ſo be: guilty of Malice 

and Murther ; the Court, andnot; 
4 the Grand Jury, being to judge; 
3 > ap (ony ea ty - 
__ r UPON NEAFrMNg ; ſpeak » UC 
Mi may 8 thoughs capable of malice 
_ .0 ſome at more tender years are” 
=» _ thanothers) ſo in- the caſe of a 
Fool, or a Lunatick, a Numb. or 
Deaf pexſon; fo ia the caſe of a 
Reconexement after a falling out; 
and then a killing ; can pounget + 
rors.or- Witneſſes , or an 
—_— pray hor Ro 
aright, or jadge | whether the Re« 
conciliation were perfect or not; 
ſo. as to-take away-all the ſeeds ob 
malice, revenge z-.or diſcontent? 
And Mr. Juſtice Stamford ſayes; 
That - thoſe that ave and 
Mute, and. Infants, fall be diſs || 
charged upon Arraignment. Which, & = 
ſhews that they are to be Indi-' I © 
ed of Murther ; RY TIO S: 


. _— 


Sh | be. Murthe 


r. 
the caſe of killing a Thief that 


har 


to Murther- (- by 


\ Ferditt ſo found and tryed) ball 


uot 


 aiviceto 1 
or forfeit Ledds o or Goods, Y 
bir ball = Bei We 

it + refthr-- 
acquit of } Frag ar P, 8... = 
for it; the g 
Statute, Er hp he Leary 
feif his Goods and Chatrels as 
that 'kill'd anvther by Charice 
" medle 2 $6 that there was 


doubt ſuch a' one. was I 
ed of Murther before this A&t , ow 


« - LOR 
Af of 
a »” 2» 
y_ _ — 


Pl Ys - a. 


one that had 'kilfd another by 
Chance-medly miſt, and yet'ls_ 
to. be Indicted ;" Chance-m | 


a_—_ the like mos Blood, it i 
moſt prudent and* Tafe for ev 

wiſe Lo conſcientious Grand Jus | 
ry-man'{ that is' ſatisfied there'is 
Blood ſpi t, and the life of a reas 
ſonable ' Creature gre Br taker! 


ws ol ſuch a perſon 
ere op ur ans , 
aye ws, wn fon are. laid 


make | 


eCards. Oe. ran aaa «tc eo ow at. SYS Oy yy 
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ha rr —_ 
tperſon ) then o__ are not, 
| 475 to . leave it fairly. to. the 
art to judge therevf, and them-, 


free from.the imputation of 
by concealment; and there- 


t put the whole matter , with 


al uscircumſtances, upon: 2 -moſt 
and impartial Tryal , many. 
tumes that appearin L'5 Try- 
4 that appeared not before. 
the reaſon why a Petit- Ju- 


p 


ry, or Jury of Life and Death, 
oh extenuate an Offence, and | 


e it leſs than the Grand Jury 
becauſe ( hearing of both des) 
may inquire of Circumſtan- 


e&s-which a Grand Jury cannot.Be- 


es as the (4) Lord Coke . 
orms (,that Oracle of (One Coke 3. Inſt.(ol.26. 
hhoy An Inditt- Foreatins c: TEA 
is no part of the Samkord1,2.fol. g 
Y..} an the wh 
or Declaration for -t ing ; | 
as hind Evidence of Witneſs to 
> Spy i 49h al ts M0 Ep LY the 


L. | 
We: v 


4 fury. 


CE ER is 


eee” tobe 
ry his Peers \ for the Fo 


" him oe ta be 2 Ay 
uſt a 


4 the Reahm fs os s found 
L 


Freeholders - not by 
ers. | 
The French word Enditer be- 

in Law, an ation 

und by an Inqueſt of Twelve,or 
moxe, upon ther Oath; and the 
Accufition. is called Indictumer- 


tip... And as the Appeal isever 
theStut of the the Tn! 
diQment is always e Suit of the 


King, and as itwere his Declars- 
tion, as the Appeal i is the, Decla- 
ration of the - Sorge derive 
it- muy ONE word ir tunriew, 
to 2 may iu": 
be called Tadici > nds | 
dicando, ques alourd gy uw \ | 


| ps _ actuſatione; aut ve« 

##s, one worthy 

TT An inns 
being —_—Y the. 


India , boa, which "ag 
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all)\-whatcomes from -the Grand. ' 
Jury. is more property called a Pre-; 


{ertment. . : For the conſtant! form 


and*words in"all [Bills are, 7ura- 


tores; pro DominoRege ſnper ſacra- 
mentumfuim -prefentant; obſerve, 
they-areftiled Furatores pro Do- 
mino Rege.only ; nor can they be 
ra. for: they are. to hear 
none-but the Kingsi Evidence, up- 
on,*his: own Declaration : : And. 
whoever, 1s to- advance .:i( as the 
Grand-/Jurors are:) but the Inter-, 
eſt-of one ſide., ought -as- ration- 
ally tobe permitted, to: raiſe and' 


advance: it ,to. the higheſt pitch 
( that /by any wee qu . 
110n :it will bear): as the other fi 
haveHhberty to extetuate it to: the 
loweſt degree and niean that cart 
and:cunning (which in theſe caſes - 
of Blodd are ſeldom wanting ) can 
bring it unto, ;; the one being upon 
an Accuſation againſt a. criminous 
perſon, who hath had -his' hands 
wBlqod, and is eertainly guilty 
in:truthot ſomethingiin, the crime 
he-1s-actuſed of :|:Thei other only 
: * A upon 


in Cafesof Blood,: 

{| [uponhis- own! excuſe} who can 
;never (;upon the: whole: matter.) 
.excuſe: himſelf, -2 foto ;- from the 
\whole: Crime: of >Blood:::: If they 
are ſatisfied thatit is an Offence-a- 
:gain{t the King's Peace, his Crown 
and Dignity;and the life of another 
;perſon;;/'it:15 enough for them to 
preſent the whole: macter. to :the 
-Court , as the Court -liath dire&- 
:edand: adviſed the Bilk-to*them.-: 
For every:Bill of Indictment, :that 
.s formally and legally:drawn up, 
4s preſumed to have been Teen; ad- 
7 and directed. (as: before is 
ſaid:) by the: Court and the King's 


Counſel , an Information: of 
hs by 


'the-Fat them! ';- 
(4), (as forthe ſubſtance; 


ab1tts.by'the Judges ſeat 115570 
-ut of} Coutt-to the Grand Jurors; 

't being a common pradtice-forithe 
-*F' Judges (according::to'the matter 

of -Fa&)- to direct npon-what Sta- 
tute and Law,' and\in what man- 
bolt K 3. ner 


(0) The 7 ders di ad 
rof it, .15 meet and fit toibe: | ol orgs © ha 
' put anto ſtich formal and' Coke3. Inſt. Tit. Treaton, 
legal terms for; the King); 916; > | 
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118 avviceto Gzand Imos \ 
ner and form the Indictment thall 
. be drawn 'and fent to the Grand 
ardh that if they find only pro- 
F 


matter I hes in it of 


accuſation 1 A 
ſapreſent ;riothe yo=th as a5 
—_ po ie 
W reſe coming 
the 'Latin word Preſentso, to 
ſmell or ſcent befare,, preſent: 
in pofterum, to have 'a ſenſe of 
that which is to come : fo if they 
Tore any ſenſe or 'fmell of Bloed 
in. the_ Indictment, ' it-is enough 
forthem -to leave it-to a further 
a # ds ſhall come after: 


. 
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F called an 
| felves {nqur 
+ Word 
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| and determined , oj 


Fame of the - 
| BY pn be Evidence ſufficient 


- ii Gulepof Blood. 
me and them- 
\ froth the Latm 
Ihquire, inquirere . quod 
2 rn facere In Fo» 
yew, for every Inquifitor is asan 
Informer, a he of the Acs © 
tfation to the Coutt , in the be- 
half of the , that it may 
be more-Judicially enquired. ifito 


is much 
like a Citation of a a perſon into 
the Eccleſiaſtical Courts for a pub- 
lick fame , which is either: tit to 
be enquired further into and pu 
niſhed , or the party pi 

ounced Innocent : or She 
aſters of ROGUES to the King 
(Honourable ns ) that view 


Wl oY ar and Coinplainte be- 
" fore they be preſented to the 


King, ant determine what are fit 
to be preſented unto the King, and 
Whar are fit tobe -—__y 

, and the 


A firong ; at the 


2 Grand to find a Bill ; 


| there 1 il ave to the ob- 


K 4 ſeryation 


- >» 


Advice to Gzand Jurozs 
ſervation:of Grand Jurors, what; 
find in Mr. Juſtice Stamfords Pleas 
of -the Crown , and which he 
kimſelf obſerveth out. of Brac- 
ton ,- a very ancient and learned. 
Lawyer ,..as Bracton's. order in 
"Ion ' - |; ; Caſes of Suſpicion upon 
n) Brafion's Orderis le, Indictments of Felons(m) 
del Felons, 156.3. cap.2z;  4e Ject® Regum.. The 
parazr. 1. fol. 143. Stamf, © words are- theſe, Nunc 
fokgs © , ., 5: autem dicendum eft. de 
. "1; . - Indectamentis per famam 
Patrie, quum preſumptionem. in- 
ducint; © cus ſtandumeſt donec ine 
dictatus ſe a tali Suſpicione pure 
averit ; ex fama. quidem oritur 
Feloleigg {9 ex fama © Suſpicione 
oritur. gravis preſumptio, Tamen 
probationem admittit. in Contr as 
rium. ſroe purgationem, Fuſpicio 
quidem multiplex eſſe poteſt, primo, 
fi fama oritur apud bonos I gra- 
ves. Itemex facto precedents ovi- 
atur\fuſpicio cut- etzam ſtandum eft 
donec probetur in contrarium, Sc. - 
and fo goeso0n,, tolet rhe of 


iti. dA to ftw inci t6 . ©... too fra. 


ſeveral badges and: marks of Ju 
Fic:on,, ggviſing ,; that thoſe 


ES 4 
. 
. * 


w 


in; Caſes of Blood. . 
ll take Publick fame for an'Evi- 
' dence, take it from thoſe. that-are. 
of good Fame, and not- of evil 
perions ; as he 1 goes on;,:!Non: de 
 malevolis walkdicts R "(ed pro- 
vidis & fide dignis perſonts; mon 
ſemel ſe: {- WS , quia *clarhor in- 
amatio manifeflat; Tu- 
multus efini: 6 clamor popult , 
quandoque fiunt de multis que ſu- 
tr. veritatem non fundantur. 
Fo vane voces Populi non ſunt 
Mende , ut ne dicatur Jeſus 
fire Barabas autem liberau- 
he whole Chapter 1s well 

5 the reading. 
jo pos it, ma not be amiſs to'ob- | 
krve, that. the ancient-forms-of 
lndictments or Bills began-thus, 
Inguiratur pro domino Rege , Let 
tbe. enquired of for our. Sve- 
taign Lord the King, 'as the os 
fence is. laid. in- the Inditm 
[En 
eſa wh Oo \ (98 

af «4 Grand Jury 
e judge 5t. fit that it be pag ore 
engured gf. J whether- it- __ 


\ 


vi BE 
. 


Advice to Gzand Yurots 
fo indeed , as it « here feds 
for the 'Offence, as it is laid in the 
Inditment , as it comes from the 
Grand Jury ( before it receive 4 
farther trial and enquiry of an6 
epalns & rmpgſoun, un ofa 
, an Ot 
Ped end nn to ones charge 
to anſwer; and this clearly aps 
pears by the Record of every As 
quittal or\Convittion of any thatiy 
tried upon an Inditment ; for the 
words of the Acquittal or Cot 
viction ( as they are drawn upin 
the Record ) are theſe, vis. Ju. 
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r= Fane mad - that relates to 
wodo {6 formaof the Offence, 
and the circamſtanees of it, ns it 
+laid in the Inditmenrt ,” as it is 
und by the Jury of Life and 
Park F "upd theſe + gonna pr 
are the proper enquiry - © 
the Jury of Life and-Death , upon 
the g'of Evidence on both 
fides, as a dearly Rs 5 


Ss, ork My erp depo 
than 


im every -common Declara+ 
"tion at the ſuit of the , only 
"his Indicment 'is 'as # clara 
nOath, and mad Here: Y 
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Law,. not ſtrictly looking into-the 
matter | and. form., aggravatians 
and circymſtances of;the Fact (as: 
it is laid in..the Inditment-) for 
thoſe do- but--attend. and uſherin 
the Fat; but Grand:; Jurors. ate 
principally - to eye and: look\upon 
the ſingle Fact and adt it ſelf, af 
finding. one that- hath had his 
hands 4n blood, and that probably 
(upon a farther Enquiry). may be 
come, 7eus:, 2 guilty. perſon ,'by 
killing of another perſon, - they 
are to put their B:i#/a-vera unto 
it, although they. have no- proof 
at all of the Aggravations -ahd 
Circumſtances - that ;; attend -the 
Fa&t ( Evidence, many times-:ath 
ſing out of the PFineonR mouth 
( againſt himſelf, upon a ' ſiri@. 
examination in Court) more than ' 
. the . Witnelles , againſt him have 
. proved,): And it is well obſerved 
1n theBook called,The-Terms of tht 
Law,upon theſe two words, Billa 
vera, Where it is ſaid , that Bills 
vera is the Indorſment of the 
Grand Jury upon any Preſentment Ft 
Or. 8* 
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| { hs ;tment , which they: find - 


bably true,, (mark theſe 
obakly true;nor do I take 
ron jedtive Vera in this place - 
e True, but meet , reaſon, ' 
= 1o it is often uſe 
ference, and by the ad 
Ferwm eft , it 6 5 ſo that B:lla 


yerg upon the Bill doth not figni- 
8/2 77ue B11}, that hath nothing 


but truth in it-, but a meer; or 


Bill-for the. further en uiry of 
mother Jury, which ever ſucceeds 
ſuch-an rpm of —_ Vera 
wa Grand. Jury; certainly it is 
wona great miſtake (| although I 


JI onfeſs it is often. uſed in Law- 


, and by wiſe men ) to call 
lanencae of a. Grand Jury 
erdid& , to ſay that. their In- 
'Billa vera, or Ignoramus 


= 1s all they do ) is their: 
&#, there being a great: dif- 


Frrence between Billa wera and 
| Vaigdictune - which ſignifies di- 


wp eritatts, and even induceth 
\Doavidtion z' for nothing \can 


where 


Bt | 6ca_—_— a Verdi, but: 


where it is given by a Jury ; af 


both ſides, Veredection, is; ins | 
ep quoddam Eviongatian, like 
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—_ of Trath , for ins 
ricy olives rdict ( which corp 
yr ore to the loſs of Lifeqr 


| ought tobe 4s true as the 
Gol the the fur rs fwear j 
foe a Verdy 
Live < qpar _—_ of all 
as Frmg —_— - Attaint 
in Law agamſt c 
thar give a falfe Verdiet, ——_ 
to the truth: of their Evidetice, 
which-is a Villainous by 
y great Judgment 1 
nota didn mr ok 
Tov any al & eſentment; 
> hn preſent w 

ores, up on- hearing:of | 
e can'be no Verdi 
© ES) the Grand Jury || * 
being for number cy y 

bemyg- properly called' a V oy” 
| from thehva Jury 5 where the Lit 
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velue, or twenty. four, and: no 
—_ are 
' the Record, 'where fuck a 
finds a Yerdi@, Furatores 
whe err fury 
where the” Gr preſent, 
try foyer Surat 
«wr fentant icunt:) there 
os much yn berweert 
p Wojenon and ditent, as betwixt 
_— and the report and 
- And this will the better appear, 
if iebe well obſerved what Grand 
| A write or Front = 
_ P——_ fuch Bills 
mk a) yer th _ _ 
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Ind c itla Fe) a erg were 
i and 4 other falſe, for 
_Hou! d they doſo, it would be like 
Wi againſt the Proſe- 
'mitor that p arr” and 2 
| bat: Giſcouragement to the Kings 
2 \. ICE but they modeſtly 
"write F or ana ) which fans 
"ies to the Court, ta 
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from what they have heard from: 
the Witneſſes, or know: of their: 
own knowledge, to commend it to 
_ a farther Enquiry: the Verb [g+ 
 *0r0;\coming from-[gnarus, not to 
know, 'to: be. ignorant. And. this. 
doth farther evince;that the Grand: 
urors*Preſeutment cannot propet= 

be-called a Verd:t ; berank 4. 
| Perdict doth in Law either convict 
or acquit,which neither their B:1/ 


Advice toGzand Jlitows , ? 
rant of: the matter in. the Bill, F 
and that they find no cauſe, either; i} 
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vera, nor Ignoramus doth; the firſt 


is always put to a farther enquiryz 


the laſtis no acquittal fo the party; - 


. for although there be many Jgnc- 
ramus's. againſt any perſon, yet 
may -more-\ Bills be-. preferred a+; 
gainlt the ſame perfon tot the ſame 


offence ;' for-it may be they did not 


find the'Bill, in regard ſome Wit- 
neſles were abſent or cotrupted, or. 
the matter in the. Bill-miſtakenz 
happily it may be;no -Felony,,- but; 


ſomething done-injeſt , .or inthe' + 
nature of, a Treſpaſs; -or a Natufal:” 
death inſtead of a-Murther,; or the; . 


Wits 


dendo;, ; or [to any. degree, of un- 
wal tkilling; , "they muſt not ; 
' | write 1gyoramms upon. the Bull ;| a; 
&.if | Burglary ;- and. the. Proof | 
kes it | þ le Felony , 
they muſt not 
) but in 
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Srapd \ - aider They find 
##; to TED every 
efs have 
Te if Vhurder or Fea 
bony, if- afly' one Witneſs induce a 
ns Sep at Prefumpti 
3s 2» exing 
thernfeyilh haſt of buſineſs, they 
need'not Extmine any! "*hOre;, but 
o —_ vers unto if,*- 2 1 0! 
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malo , of good or cyil., that s, 
eithe j ha 
hy his Country. 


p” - avvice eds Gs: 
ER orm ; that they mu not look th 
RE | _— tow that , ot | 
only that <ohich & ſubſtantial, aud 
the ubſtance (in that Caſe) _ 
,\ Whether my Lord of So- 


be ths 
baſes procured, or. catiſed tht 
poyſoning of Sr. Thomas Over- 
_ + Y and oor (then 
ce other -Judges 
reſent at the Trial, ſtood a | 
. aid, The Law « clear in. this 
> point, that the Proofs muſt follow 
the Subſtance, not the Form , that 
the Law gives Ps WS 70 Inditt 
_— lat feof wood in PR 
entoa 
of CO ind De Death. who are Fant 
carefully to look -into Cireum- 
ſtances and Forms (becauſe their 
error is incurable, if they Conviat 
a man'to loſe his life ye idf . 
than' Grand fares are dT 
cannot but obſerve ('in 
this Caſe of Sr.Thomas Overbury _ 
that which T- would 'have 
Grand- Jurors , and Jurors of Life F. 
and Death, obſerve, as ar Inſtance” " 
to guide them in: other On 
| c 
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fn Caſes 


g6 ſupradict. 
09/0, called white Arſenick, and 
that the tenth of June Anno 11, 
ſupradit. gave to him a poyſon 
calied Mercury,ſublimate in Tarts, 
and, the fourteemh day of Sep- 
tember, Anno 11. ſupradit. gave 
him a Glifter mixt with poyſon 
called Mercury ſublimate : ( Tt 
predifF. Thomam Overbury ma- 
 g6 celeriter interficeret , © mur- 
 drarei. ) E; prediftus Thomas 
Overbury de Fraras bus venens 
 predifiy, S operationibus inde a 
"ed ſeparalibus temporibus , 
Oc. :grauiter languebat, uſque ad 
ris Anno 11. ſu- 
adit. quo die diff. Thomas de 
 preditt, ſeparalibus venens obiit 
| L-3 Vene- 
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avyice to Gxatd Js 
af ;Ve. nl albvit it 
Feet 


hed he Was or wi 
and it appþe a Pore with: 
in that” time n reſuid had x 

unto St. Thomas Overbii "bh 


tr of Din as 'ftamely thi & poW+ 


{amonds , Cambartdee, 


tho nay es , that Ubeir all the 
_ faid'p Hes, were not contaitted 
Tn the Tididtmnetit , Yet the 'Evi- 
- detite of giving hat was brow 
ent to nmiaintain the 'Indidment 
for the fubſtance of "the. Thi. 
ment was (as before 1 is ſaid) Whe- 
ther he weve Þ ſoned, 'd wor. Abd 
- when'the caufs of Heta Maortheris 
Taid in the ndidttichitr to 44-4 | 
tio Evidente'cat "be pive 

mer ; ene, becauſe oy te 
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$0 oogy nm any 
EH other life: Wear 
At Ru os no differefce ,. the 
; it the 
any.of theſe, be- 
under one Claſſis : Mackallys 
| | / Caſt,li.9, 
| ar 1s 4 EE Anne Turner, 
" Geruaſe Elowys ; and. Richard 
Francklyn a PhyGgan (Purve of 
of the Poyfons were. Indic 
Acceſſaries bef ore: the fact . 
'And it was Reſolved- by all the 
| nl jalges, i that either the wg 
con 
Indi ; of any oth 
Jon nn, hit were out po 


ve them -Acoollariens - for the 
of the indictment 3- 


>". 


. la them as |Accaſſaries ; was, 
ben fd; procure Weſton 
4 50 2oy - Thomas, Qverbury , 

"$0 that it may. be obſerved 


here, iwhovinthe COlineture was 
Y L 4 obſerved 
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3 ' . *..._» obſerved by the Lo. Cote; that. 
| ws S or Luk expetF a dire 
and preciſe Troof In - every point” 
Jaid 29-4 Indictment ; edi { 
how impoſſible it were to Convi 
a Poyſoner, who uſeth not to take 
any Witneſſes to the compoſing 
of his ſlibber-ſawces;; neither dy 
other Murtherers , to: the contri» 
ving of thejr malice , and manner 
of killing another, but keep the 
fire burnzing'in their own boſoms 
unti} it break out, . © © 
' Norin 4ll Caſes of Murther is | 
it material, that expreſs Malice 
be proved to the 'Jury of Life and 
Death;*though _ to Convid | 
the Prifener , much leſs'( or: not 
at alt) is it material to prove it'to ' 
the Grand Jury, ' who are bur to 
preſent -it , not to the Jury of Life 
and death in caſe- where 'the * 
Law - only implies it}, for ſuch | 
proof is in the Judgment of the 
ourt and: not in the Jury , which 
the a on rence unto and be-- 
over-ruled in';.: much | leſs .is this © 
implied Malice to be:ptoved to'the * 
2 4 > 6h ' Grand 
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| Jury, Retr not 'in 
ar of. Witneſſes; but" 'in "the: - 
mg 'the Law '45/ is 
and: yet the 
ind thoſe wotds , Ex 
tia rplimeAany as if they _ 
were proved expreſly unto them | 
ad et or otherwiſe: the 
rs of Life and Death cannot 
ks the offence wa 
(#) Murther :) And 
of Life and Death 
Gn foch a Caſe) muſt 
thoſe ' words expreſ-  / 
yy, although they cannot 
be-proved - unto them , berv' ”7 hen xd 
but are only/ implied and /' Mordridus 5s, the 
applied by Law , or elſe INS bo ns 
accuſed can ne- | 
kat be + Convicted © of ff 
Murther , as” might be g; 


in very 'man 
Ji ales, 'take ſome for all. 7 SEEIG 
1 viz.) One in prifon Kill a" 12-1 tas. 
eeper, and makes an eſcape, . .. -....., 


vere no malice or falling'out can 
1 Þ ved ; a ſtranger ,. or other _. 
* plots Warchman, Conſta- 


'ble, 


| Irige | Os goes 
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to run over another AL, and 
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B the lie, with many, other pit 


ae eek as COTE, 


ex malitia, &c. foFy are not 
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impherh Malice. If Pers ; .. 
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here was no intent 
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d being born alive, dieth of . 
, or other cauſe; 

is Marther:” 


F one « Maſtif-dog,; that 
| Fſec = people , - near the 
P: (= mor Highway , or- s Tull'or 
. Ai arher ke One, ' af- 
h 'not preſent when-the fact 


"done; /atd yer in this, _ 


not tobe left to-L 
| Grand Jurors 
opinions. 
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the Coroner ſpalh imme. pris og 
is \his houſe , | and brotntory : 
Goods, | Chartels,' Lands, c.: ( 
farther directed ) 1 | 
ſhew , that all 
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ofGood 
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He 
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eaſe can bring no A 
k Tag (as in: ry 
e ſome would take the: word 
Manſlaughter) by this Statute-:is 
That where any Mufther 
or Felony(which word Felony here 
cannot comprehend Man 
ter) ſhall = committed in. one 
, and there be  Acteſſaries 
to-t " ſame in another Counts; 
an Indiftment found in the 
whty where ſuch Acceſſaries are 
wilty, the Certificate of the Con 
Lon or . attainder og the Prin- 
proceed as 
: Ho. thet it 


or | anearc' 
tatute, to proceed. to - 
Condemnatior! and doment 


146 Avvice to ©zaud Jurdzs 
4H.7.C.13. So inthe; of H, Te 42 ? 
| Pborerdermts: words in' br ; 
tute, of hereas . pon iraft of itthe 
rare Fur e of. the Church, # ft 
perſons have beew the more hold 
70 commit Mut her, Ge. becauſe 
they have beew: admt- 
mm: to the benefit of the Clergyws 
þ ns Mey offended; It i enatied, 
every one being once" ads 
GI ro p_ the benefit of bij 
. (r) when Clergy of not within. 
= avs? by not a ſecond tinte 
mon Law book , peed 7 ar ſuweh an offence. ond 
zf any 0 yg that eOBry per ſow fo. Conwifted far 
oo che Pope, Murther,-70 bo minritd withionM 
that the Priefts pon the br an of the deft Thunds 
Coed before « OPH-fO a gene with ul. 
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eto fon _ not that. A Nh FE 
and-ſo favour [Ti g 
lowed to all Lay-nits that ik << s nr end ns C 
mon Law requirts.' Seartiforul -, 

Priviledge - me «fey; ? " 

Henry the Thir ol, 423% The ue 5s the Stat; 
Weſtm. 23 Ed.1c.2, By pu Leſs f Teng Previlei 7 
Clergy extended/ to all os whe of; ad the” 


Englatd, by Colour thereof , ans 8tuerally.. vide/ 
9 Ed.2. Articuli Cleri. 74t Sa bis Kingllom Clergy Was il- 


lowed only in Caſes of Murther Trealon, 6nd Felopy not in 
| Yreaſon Lenin Gag kin bamſeth, : ' 
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rovny waf7y 1 46 Mr: 
be they her. Tepmihi comroer- 
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bond Med or MM 
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her, the F 
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This colt radi 10n betwixt the 
two. words aſnbe and Man; 
ſlaughter < as. I conceive.) came 
into on ws. only ſince the Sta- 
. tute of. the cEevn . C1... that takes 
away. tis, Will not. ace 
cept Hem obs Clerks bs th kill 
another malicio not 
this diſtinction We) © , either, in 
bo In ea Lav. BE LARER $5; 
G the Laws 0 
San 'or place of ; of (cas 
is ſaid before by the Law of God, | 
being wed for fuch +: 
er fro brh Dowd Frhe 
uck't Ee OT: 
Me LATLY our Law, ih both c 


vichllnding } ovel. 
Noerion ) they 5 Hi oy + 
raitted to Clergies, I. meanby the 
Common Law. ;. -. 
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"and takes away "Clergy "for the La. 
Second offence of the ſame kind, 
where Clergy hath been allowed 
before ;- and it is obſeryable,, "that. - 
in this Statute it is called Marther, - J 

with, or without the words Ex 
malitia precogitata , 'not. having 
reſpect to our Modern diſtinction, 
which: holds only ( as is ſaid.) in 
the enquiry of the Jury 'of 'Life 
and Death , who have the whole 
matter of Fact before them, with 

all the circumſtances thereof as it 
ariſeth from both ſides,” which the ' 

Grand Jurors neither have , nor - 
__—— | 1 | 
* Then comes the Statute of the.23 H.8. c.r. 

23H. 8. Cen mentioned ). 

being the fixſt' Statute that takes 
_away Clergy for the firſt offence of 
_ xj by IRS 5 o_ Statute - 

; er(s), of 
Matic epenfed; this ee ena be 
"fie ing ore to aone upon if "gn 0:cahs 
| 8 x; at ſe in 05 jorsp fe v0 untary, 
| Ordinaries, in firing "he 7p 
notorious 'Thieves' and | 
 Murtherers to make purgation, 
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after we 
an get Treaſon, or for any 
Marte Male 
their houſes , or upon. 
y, wilful Ty of. 
ns with Corn, or. 


be from. Ent admi tied ” 
the benefit of their Clergy ,. buk 
ſuffer , if 746 been no, 
3 Clerks ; it ſeems ll that were;thac, 
= i5., 2s many asthe Ordinary then: 
=. | eſteemed o,Clerks, alrhcogh tA6Y, 
| - were guilty, of Murthex., 624 
Ty *, and Felants ſera 
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thoſe within Holy Orders, an 
daies , that, this, very. Act of- 
Parliament, that takes away Clare; 
gy Vol Mop [wr add | 
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| bom the fame 7 Order £ 
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y faffer for the fame. — 
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_ them in Or-:. , 
«ont rc *It-)- nntibrhs 
2$H.8.c.1 ich provides; "That 


they within Holy Orders uy -; fo 
fach and other' Offences, - - 


that others be. Now this 1189. 
Statute makes none of 

the former offences Felony or 
Murther, that: was not ſo before 
the” making! of ' this Statute ,, but 
only: takes from them (that com- 
mic any -of- theſe enes2) the 
benefir-of their: C ; certainly 
there warited not th abian COM- 
micted wilfl: Myrther of Malice 


nfed (as we now diſtinguih 
EN defirs any a. nv 
_ rite ag thoſe that'co $2» 
Hook” robbed perſons in their 
Houſes, and\upon' the High-way, 
M4. wilfully 


nf ue Jars of the 
ing Henry the 
ere were above: L. | 


Offenves; which treedonr 5 1662tathers by Pricſts 
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8'pazns and dangers Laws of Clarendon,Graft. 
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lary, Sc Sc. bur only - takes away 


- Statute 32 H.8. c. 12, and this Star 
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plairi, that this Statute: makes no '} 
aero as to. the drawing and 

of Indictments' of; Mars 
> acriledge, Robbery, Burgs 


Clergy from every perſon, who 
after *the making * of that Statute 
ſhould be found © guilty ( as: the 
words of-. the Act. are, after -the 
Laws of this Land)for any of the 
aforeſaid Offences. .- 'So -that- ace | 
cording as the Indictment of Mun 
ther was, by the: Laws-of this 
rengg her pg nad pan 
Act, 10 mult it r 

of this Act wilful Murther ,- in the 


rate of - 23. of the-ſfame Ki 
nant on as well that. wh 


we call ' May er, and.every 


where: the will of man 1s 
ireely .E $4 as-it: doth wilful 
Minkbex "0 Malice. nſeds | 


compare _ x 26g r; in» the 
one you will fin nd Clergy 3aheo | 


Wort, +. Os x & 1 has. 4 


precogitata;'®9 murdravit (which 
"now make-all this conteſt ): before 
| the: making.of this Statute in a- 
ny caſe of er, neither ag- 
ge nor  extenuated. the Ot- 
| , made it. neither more nor 
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al.- ' But ſince the 


| whe be en nd fury of 
we E . jury 
Life and Death, hearing and 
- debatin the inater ; wha "Its 
\ circa ces: (as hath been ſaid 
) on bothſides ; thoſe words 
- being matter of Law, mixt with 
"matter _—_— j nar, 
expunged by z Grand:Jury, e 
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defects that were in'the ſaid Sta-' 
<2 H.'8.- Forafmuch'as 
ſaid het: bay names fup 
 perſors-as were found guilty, / af- 
ter the due courſe of the Laws of 
this Land, divers and' great Rob- 
bers, Murtherers, ars, and' 
HR _ groryrnkr yur 
ving, an 
mg ( my ares the ſaid Sta-\ 
ture) that they ſhould not loſe the 
benefit of Clergy, unleſs they be 
found , afterthe due courſe- 
A" n, poo their Ar | 
ment of, n'the ſaid 
roms Fore elonies ſoby themdone! 
he vendor op by reaſon where-) 
of divers of the ſaid upon/ I; 
thei Arrai the ſad Ofs. ts 
fences and Felonies v het Ly 


dietments againſt ,. would\ | 
_— ag ftand 
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Read of orher Fewer, whe if; 
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inthe 2818 4.1.and rekeerſcth all 28 8.8.c.r. 
theſe former Statutes, 22 H. 

8. eg N. 8. and the 2x1 P. and 

; ——_ _ al unw: the NEXt 
-Parbamens provides fit ther, -: - 
hat fuch as be within Holy Or- 

ders ,: mow be' inder: > ths ogy 


"ol \and id "Holy That: iawens he; 
Call within oly . Orders 
bythe 23 H. 8: wy Trelony a0 65 
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id id 32 H.8:c.3 - andrehearſeth the 


fas Acts again, and makesthem 


'S 
perſons” within Ho 
tohich a the Laws of this Realm 


ought; or may have their C Clergy 


Felonies , and ſpallbe 
vr, to the ſame , ſhall be burnt 
Zo the: wha, in like nw” as 
. Lay Clerks: = ow Roo 

foul ſuffer /all ſuch FT 
.gers,> and forfe: raves as Ly per» 
-ſoxts bus Like Ss. 7: 7 22 


'be attained or conn | 
ho -of "ales pred. vt 
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L near the High-way, © felonious 
feating of Horſes , Geldings , or 


Mares, or for felonious taki 
q any Goods - out of any Pari 
arch , or other Church or Chap: 


el; all Offenders in any of theſe 
EG, Jhall. be excluded of Jy ot 


nefit of Clergy, whether they be 


tonuiffed by Verdif?, Confeſſion , 
or ſtand Mute , tc. and that in 
all other Caſes of Felony ; Clergy 


may be allowed: Here is nomen- 


woo petty Treaſon, burning of 
uſes and Barns 'with Corn , and 


Acteſſaries befbre, to be outed of 


Cletgy, as is-in the -23 #1. 8. c.1. 
$© that it ſeems after the makin 

of this Act; they might have h 

theif Clergy; 'the new Offences 
added to this Act to be outed of 
Clergy ( that” were riot in that 
Act of 23 H.8.” are only ſtealing 


of Horſes, Geldings, and Mares: 
And by this Act Poyſoning is made 


Murther , —_— no malice be 


N Then 


Poyſoning mur- 
ther, although 


! no malice bt 
lergy taketi a» prove, 
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advice to Gzand Jurozs 

Then comes the Statute of. 2 
Ed. 6.- and. this. Statute gives re- 
medy in ſeveral Caſes of Murther 
and -Felony ( where' there was 
none before at Common Law ). 
As firft, where one is feloniouſly 
ſiricken-in one County , and dies 
thereof. in another. Secondly, 


' where one is Acceſſary -in_ one 


County. to a Mirther, or Felony 
in -:another ' County ; -before this 
Statute , no ſufficient Indictment 
in any of theſe Caſes ; -could 
be -taken in either of -the ſaid 
Counties ; for- that by the 
cuſtome"of the Realm, the Jurors 
of the County. where ſuch party 
died of ſuch ſtroke;; would take 
no: knowledge of the ſaid ſtroke 
(being matter of Fact ) in a for- 


) 
Counti on d Ve- 
ry near together ; nor the Jurors 


of the. County where :the ſtroke 
was given , could takeknowledge 


_ - of the death in another County; |. 


although ſuch death moſt appar 
rently came of ſuch ſtroke ; ſo x at 


| 4nCaſesof Blooy 


- fuch Offence ( and the other Of. ' 


fences before mentioned). for. the 
like reaſon remained unpuniſhed;; 
and ſuch Murther could not be pro- 
ceeded againſt , either by' way of 
Indictmentor Appeal: Now this 
Statute provides, That an Inditt- 
ment found by the Furors of the 
my where the death ſhall hap- 
, Whether it be found before 
the Coroner, upon. ſight of the dead 
Body, or other ufice: that ſhall 
have power to inquire of- ſuch 
Offences , ſhall be as good and ef- 
fettnal in Law.,. as if the ſtroke 
and poyſoning had. been commit- 
ted and done in the ſame County 
where the party ſhall dye, or 
wow ſuch Indiftment. ſhall be 
found. | 
Ina likewiſe provides, That ſuch 
Party, to whom Appeal of Mur- 
ther ſhall be given by the Law, - 
may. commence , take, and ſue Ajs 


 peal of Murther in the ſame 


County, * where the. ſame perſon 
{6'felontouſly ſtricken or poyſoned 


- Jhall dye, as well againſi-the 


N 2 Prind 
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Principals, as againſt.every Ac- 
lors the Gi Offences , | it 
whatſoever County or: Place the 
Acceſſary 'or Acceſſaries ſhall be 
euilty-of the ſame. Anddoth fur- 
ther .provide, That - where any 
Murther- or Felony ſhall be done 
in one County, and another per- 
ſon, or-:move, ſhall be Acceſſary,or 
Acceſſaries , in any manner of wiſe 
fo any ſuch Murther or Felony 
in any other County, that then ans 
Indiftment found or taken againſt 
ſuch Acceſſary, or Acceſſaries (ups 
on the Circumſtances of ſuch mat- 
ter before the Juſtices Fc. ) where 
fuch Offence of Acceſſary ſhall be 
committed , ſhall 6e: as ou in 
Law, as if the principal Offence 
had been committed in the [ame 
County *yhere the ſame Indiftment 
-= uſt ſuch Acceſſary ſhall be 


ound. 
. Here it:may. be obſerved, That 
the Appeal given by this Statute 
to the party , where one is wound- 
edor poyſoned in one County, and 
dies thereof"in- another , muſt be 
BY < . , F A al 


M',. 


{in Caſesof Blood, . 


an”"Appeal -of Murther, otherwiſe 
it will not lye either againſt Prin- 
_ or Accellary by the words 
2f:this Statute. So 1n caſe of an 
Ingictment ( where it is faid in 
this'Statute , where ary Murther 
or Felony ſhall be committed in 
one County, and the Acceſſary be 
in another County ) here the word 
Murther muſt be one Speczes, and 
Felony, that is Theft, another ; 
V1z. carrying of ſtoln Goods into 
another County : So that'the In- 
dictment in this caſe againſt the 
Principal muſt be: Murther, or the 
Accefſary thereto is not tryable 
in another County ; and there muſt 
be a Certificate of ſuch Convicti- 
on or Attainder of the Principal 
under the Seals of the Juſtices be- 
fore whom ſuch Principal was 
Convicted ,or Attainted;, - before 
fuch Acceſlary. can be tryed; and 
that ſhall be ſufficient to enable 
the Juſtices to try the Acceſlary in 
\ Murther or. Felony in another 

. . Andalthough the word 
Manſlaughter be mentioned 1n this 
R | N 3 Statute 
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, Statute. ( as thus, within the year 
and. day qe ſuch Murthes ' and 
Manſlaughter committed) itis not 
herementioned, as any Jpeczes 

Murther, but only as the Gengs 
called-in this place only Murther 
and Manſlaughter, . '- + 


. 4Eds6. cg, Then comes the Statute of th 


5 E4.6. 'and Reſolves three ſeve- 
ral Doubts or Queſtibns moved 
_ c. 1. The firſt Doubt was, Whe- 
purpoſe,but that T her Clergy were. taken AWVAay 
it takes away that Statute, unleſs the very Þe- 


_ _ lony and Robbery were commit + 


E - 4 | | 
3B upon the; Statute of the 23 F1 8: 


Statutes before fed 4 the very Chamber or Place 


pee ee: where the Owner, Diweller , his 
oo Children , or Servants ſhould hap- 
pento be { although they were in 

ſome other part of the Houſe). The 
ſecond Doubt was, If it were 

done in the- Chamber, . and the' 
parties there aſleep, and' ſo not 

put in fear. The third -Doubt 

was, Where ſuch: Robberies 'or 

_ Felomes are committed in a Booth 

or Tent in any Fair or. Market, 
the Owner, Children, ox Servants: 
HET.  » | being 


' fn Caſesof-Blood, 


' being-then in fear, whether 
Gees ſhould be aps; away by 


tht Stare in any of theſe Ca- 
e 
For the dearing of theſe three 
Doubts it was Enacted, That if a- 
ny perſon be convitfed for robbing 
= any part of their dwellin in 
iſe , or dwelling Places ( 
rs his Children, oF Groans 
being in any part of the ſaid Houſe 
rom ole 5 hotkey 
ſleeping 'or waking, ſuch Offender 
ſhall not be admitted to' his Cler- 
gy. And ſo he that robs any Tent 
or Booth, in Fair or ' Market, 
whether the Owner , his Wife, 
Children, or Servants be in 
or waking in the fame » hal, M$ 
his Clergy. 

Then comes' the Statute made 
in the 5. of E4.6. and takes away 
Clergy from thoſe , That commer 
Burglary or Robbery in one Coun- 
ty, and carry the Goods into a- 
nother County ,\' and are there le- 
5 convitted. 

This -Statute likewiſe declares 
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the: Statute made the 25 H. 8.c.3, 
ſhall Rand in force, notwithſtand- 
ing 2 Clauſe compriſed in the Sta- 
tute of the 1 £4. 6. c. 12. which 
makes void a Clauſe .in the. ſaid 
Statute, and. takes away the force 
of it in taking away Clergy from 
ſuch as commit Robberies and 
Burglaries' in'one- County, and are 
convicted of the Felony for bring- 
ing the ſtoln Goods into another 
Counyy. For whereas the ſaid 
Stature of the x Ed. 6. c. 12. de- 
clares, . That ſuch. as. are convitt- 


ed-or attainted of Murther of _ 


malice prepenſed, or of þ ſoning 


of malice prepenſed, or of breaks, 


ing. any Houſes by day or by night, 


$99! perſon there being put. in 


ear ) or robbing any perſon in. or 


neax.the High-way, or for ſtealing 


" Horſes, Geldings, or Mares., or 


Felonious taking any (roods out of 
ary Pariſh Charch ,. oz. © pther 
Church or. Chappel,  Jhould not 
have. the benefit of Clergy. And 


that in all other Caſes of Felony 


( other. than ſuch as before are 
ku + " 


Metty 


in Caleg-of Blood, - 


wertioned ) Clergy Jhould. bt” al-. 
lowed in like a gs might. 
have been before the 29 - day > 
April, in the "firſt year of King 
Henry the Eighth, by reaſon F 
which Article or- Clauſe the (ard 
Statute, made in the 25 H. $. 
which did put ſuch Felons and 
Burglarors from- their Clergy ” 
that do v act Of: Offence in 'one Coun- 
|, and after are taken with the 
Goods ſtoln in another County, 
and "> Arraigned and found 
Guilty, was made woid, tothe 
| great boldning and comfort of ſuch 
Offentlers : It is by this Att En- 
fy $ bw Spe ſaid HE Os - l 
the [27 th year, Teuchimg' he 
Tl Bb Offenders y 6 


4 Sentence contained in 
touching Clergy, ſhall 
thenceforth ( ALS +. fuch 
Offences ) | and and be in force. 


jor bein g Ne fury to the = 
| 0 


lergy, and every Article, Cokl.ui, f:31. 


of Giles Rufford before the: Mur- | 
ther committed, and for procuring | 
_ © of the ſame. us 
Sat. 4 &s,P. Aﬀerwards the Statute * of the 
&M.c4 ,t65of P.S6 Mc. 4 takes a- 
way Cory from" every perſon , 
That ſhall maliciouſly command , 
hire, or counſel any perſon or per. 
ſons to commit any petty Treaſon, 
'_  wwilful Murther, Robbery in any 
| Dierf483,186. dwelling Houſe or Houſes, Robbe- 
Colkl.11.135- ,,y i# or near the High-way , or 
wilfully to burn any dwelling 
Houſe, or any part thereof, or a- 
ny Barn having Corn or Grain'in, 
the (ame. dl 
Here I had thought to have pro- 
ceeded, and to have mentioned 
(in order of time ) all ſuch Sta« 
tutes-as were made in any King's 
Reign, to take away Clergy in a- 
ny Caſe of Felony , but that would 
be too much to a{lume another Sub. 
ject, than what principally is here 
intended, having made too great 
a dipgreſſion already, yet not al-'} 
ontther unuſeful herein. 


Then 


TS : 44h. L 1  * # K 4 
P - wu a S.% 
, , CIs 
. 


0 Then the Statute made x Fac. 1 Jac <8. 
_ $8. takes away Clergy from: him 

" | that [ball ftab another, that hath 

Bot firſt ftricken, nor hath awea- 

jun drawn (if! he dye thereof" in 

ſr months, - although no malice 

can. be ed) except it be done 

ſe Defendendo, or by 'misfortime, 

is keeping the peace, or corretting 

his Servant or Child. This with- 

out all queſtion was Murther (þy 

malice unplyed) before: the ma- 

king of this Statute ; and ſuch 2 

nd of killing is aqhudged Murther 

at this day, 'that is', where one 

hall wilfully kill ' another ( by a- 

ty weep) without provocation 

from him-in deeds; for no provoca- 

tion in words fonlyÞ will make it 
Manſlaughter, or leſs than Mur- 
ther.” - And ( in my judgment ) it 
& an Error in practice of this Tn- 
. | fetment upon the Statute of 
- | Stabbing, to leave 'out the words 
; | Gex malitia precogitata ) in the 
- | Indictthent%- For the words of the 
Statute are®( although no malice 
can be proved”) then ſure the 
, . * meaning 
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malice is only implyed, and can- 


will M6 n0% both upon the Sta- 
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- meaning of the Statute ' is: (as in* 
other.caſes)- it ſhall be implyed: - 


And in-all- Indictments', - where: 


not expreſly be proved.,.. thoſe 


words. ex malitia,Sc. mult be put. 
into. the Indictment, to. make-it 


Maurther, and to take away Clergy, 
and by ſuch words the Indictment 
tute, at Common Law. ' » 

And 1ſo- are the . Indictments 
made againſt lewd Women that 
kill their baſtard children , upon 
the 21.Fac. cap. 27. although the 
ſpecial matter .of the Statute be 
ut. into the Indictment , viz; 
Fat it is a baſtard Child, and 
barn of her body alive, yet the 
words, ex mabitia precogitata, 
are hes iS put into. the . Indict- 
ment ; which malice-the Law im- 
plies,. although none; can prove; 
the child born alive , + and: none 
can be. preſumed. to bear malice. 
to a' dead child; And-haply it. 
might be born dead ; or dye after 


it was born, againſt the will of the; : 
| ; Mother, | 
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Mother ,  of-:her Throwes:-and 
S, hs: awyprnCeSs. maar 
It 15 not the burying © 
wh. or- hiding of it , Gas 
wte 


173 


makes it Murther upon the: Sta- 
( as ſome have conceived ) 
or if the Child be found dead in 
ted by her fide, or in her boſome 
it 1s Maurther; forthe -w 
eat |-in the Statute , relates 
wt to the Body of the Infant, but 

death of-it ; the words bein 
e, Shall ſo conceal the death 
thereof , that cit may 'not come' to 
or ( that is, to 9>iths knowledge 

one Witneſs at leaſt ) on 
i were born alive or not ,' but be 

I ſuffer: death as 

in caſe of further : If ſhe' can 
e by one Witneſs it-was born 
then her hiding or- burying 
rwards wHl not tho Evidence 
wainſt her to take away her-Life 
When Statute. 
Theſe two Statutes create no 2 Jac <-8. 
new Offence that was not Felony ** — 
ind Murther before, but only take 
qi —_ in thoſe two _ 
| c 
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the One of ſudden iand> de 


-(then 


ently in-uſe.). 
who 


ores, 


having committed one ſin , to a 
void their ſhame, and the charge 
of a Baftard , would commit 2 


- in'thatcaſe, none: for the King 


fury. ſnd as it. 
s laid in the 


the dar 


of 


ater, by truſting to their own 
ici their -Delivery , 


they- might 'more privately de- 


ſtroy the Infant , 


that 


'ahd yet avoid: 
the Law, becauſe 


could -prove the Child born alive, 
and therefore it was impoſlible to 
Indic and Convidt her at the com- 
mon Law for Murther, Some 
and ini truth/it were fo 

Statute makes irs wary good 
for the! 

and-Jury of 


really 


co'the'Ju 


(ﬆ) Note this Fd ok uppoſed 


gr gr born (x) alive, 


to: the 


and Jury, 
ike and” Denk? ah 


Jedgment of: the Judge in 


that the Child 


to' be murthered ) was 


__ by her 


Indifinent by the Kings Coutſel,, that the/ Child was bis ali, 
although they hav not the leaſt Evidence for it, and re. I truſt ithej 
are not forſworns © 3 
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gaur- 
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| axuethered, in. regard the 
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tome of 


= & AR. AGB RTCCYOYOYMWMW PAT 2zr2»> © .0 


_— 


in Caboot-Biood.. 


lewdw contrary to 
© of honeſt and 4 
women (-who always defire help 


-in- their Labour.) . chuſeth +to be 


delivered alone , this Statute puts 


. the proof upon her (i ſhe will 
© avoid ſo ſtrong a preſutnption of 


Murther )-to be ſure to have. one 


- Witneſs to- prove the Child 'was 
oor dead. - It , being likewiſe - 


y preſumed, that a woman 
without help of ſome. other ) 


| A be delivered of a Child at 
full x owth deadin the Wy 


wo remarkable Cale ave 
known i in my time ; ppon. 0g the ſaid 
xf ord} 


- Statute of 1 4 

- Circuit; the- one. in Mr..: Juſtic 

- Jones his time ' (a Learned _ 
© that went- Sixteen years together 
- that Circuit) where the Cale 

A cunning [deſperate Fellow, has 


&-WAas; 


ving an intention to' ſtab another 
on, and yet to avoid coming 


| within the danger of that Statute, 


© had ( to-that ſe ) provided 
4 Nena of </e ala in- his 


Pocket 


170 Advice to OzatidJurozs . } 
of Giles Rufford before the: Mur- 
| ther committed, and for procuring 
 _—_= _ - of theſame. 
b Satq&sP.  Afﬀerwards the Statute of the 
kx: hd 4G 5of P. © M. c. 4. takes a- 
way Clergy from every perſon , 
That ſhall malictouſly command , 
hire, oy counſel any perſon or pey. 
ſons to commit any petty Treaſon, 
'  ewilful Murther, Robbery in my 
| Dierf183,186. dwelling Houſe or Houſes, Robbe- i 
| Collar. t:35- ry in or near the High-way, oy 
wilfully to burn any dwelling 
Houſe, 'or any part thereof, or a- 
ny Barn having Corn or Grain in, 
the (ame. , 
Here I had thought to have pro- 
ceeded, and to have mentioned 
(in order of time ) all ſuch Sta- 
tutes as were made in any King's 
Reign, to take away Clergy in a- 
ny Caſe of Felony , but that would 
be too much to aſſume another Sub- 
ject, than what principally is here 
intended, having made too great 
a digreſſion already, yet not al-* 
rogetheg unuſeful herein. 
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'Then 
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$1 Then the Stature made x Fac. 1 Jac- <8. | 
$68. takes awayClergy from him 
that ſhall flab another, that hath 
wot firſt flricken, nor hath awen- 
jon drawn (if he dye thereof" in 
fie months, - although no malice 
can] be ed) except it be done 
ſe Defendendo, or by misfortune, 
is keeping the peace, or corretFing 
his Servant or Child. This with- 
out all queſtion was Murther (þy 
malice umplyed) before the ma- 
ging of this Statute ; and ſuch a 
nd of killing is ahudged Murther 
at this day, 'that is, where one 
ſhall wilfully kill ' another ( by a- 
hy weupuny) without provocation 
from himin deeds; for no provoca- 
tion in words only} will make it 
Manſlaughter, or leſs than Mur- 
ther.” - And ( inmy judgment ) it 
& an Error in practice of this In- 
dictment upon the Statute of 
Stabbing , to Teave 'out the words 
, | Cex malitia precogitata) in the 
+ | Indicttnent't- For -the words of the 
Statute are©( although no malice 
' can be proved) then ſure the 
 * meaning 


Advice-to-Gzand-Aurozs = | 
other.caſes;)- it ſhall be implyed: - 
And in-all-Indictments'\, - where 

malice is only implyed, and can- 
not expreſly be proved.,_. thoſe 
words ex malitia,9c. mult be put. 
into. the Indictment,  to.make- it 
Maurther, and to take away Clergy, 
and by ſuch words the Indictment 
will be good, both upon the Sta- 
tute, and at Common Law. | _ 
And. ſo are the . Indictments 
made againſt lewd Women that 
Kill their baſtard children , upon! 
21 Jac. c.25. the 21-Fac. cap. 27. although the 
ſpecial matter .of the Statute be 
ut- into the - Indictment , v:2- 
at it is a baſtard Child, and 
born of her body alive, yet the 
words, ex mabitia precogitata, 
are always- put into the. Indict-; 
ment ; which malice-the Law im- 
plies,. although none, can prove. 
the child born alive ,.- and; none 
can be preſumed. to bear. malice. 
to a dead child; And- haply it. 
might be born dead , or dye after 
it was born, againſt the will of the; : 
| Mother, 


f 
n 
ll 
b 
| 
F 
1 
{ 


-_ IS a wwe 


1 * Iother, © of--her Throwes:-and 
- . [{trivings, tobe delivered without 
help. It is not the burying of 
the Child , or hiding of it , that 
makes it Murther upon the: Sta- 
wte ( as ſome -have conceived ) 
for if the -Child be found dead in 
ted by her fide, or in ther boſome, 
eb it 1s; Murther; for the -word- 
eat in the Statute, relates 
wt to the Body of the Infant , but 
death of-it ; the words bein 
e, Shall ſo conceal the deat 
thereof , that it may not come' to 
e' ( that is, to the knowledge 
one Witneſs at Jeaſt ) whrther 
if were born alive or not ,;' but be 
wncealed, ſbe ſhall ſuffer death as 
incaſe of Murther : If the' can 
wove by one Witneſs it was born 
ad then her hiding or. burying 
tafterwards will not be Evidence 
gainſt her to take away her-Life 
woo that Statute, ' 
heſe two Statutes create no 1J:& <8. 
new Offence that was not Felony Sp 
and Murther before, but only take 
.gaway Clergy in thoſe two —_ 
ning . t 
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Advice:toGzand Jurots T 
the one 7G nr ce fperare }* 
ſtabbing} ( ently ur uſe.) |: 
the other of - lend Whores, who ) 

having committed 'one in, = a= 
void their ſhame, and the charge 
of a” Baſtard , would commit a 
ater, by truſting to their own 
| iti their Delivery , that 
they. might more privately - de- 
ſtroy the Infant ,” ahd-yet avoid: 
= the danger of the Taw , becaufe 
A . in'thaticaſe, none: for the King 
4 could prove the Child born alive, 
and therefore it was impoſiible to 
Indict and Convidt her at the com- 

mon Law for Murther', although 

really and in truth it were ſo. Thi 
Statute makes the ſition good 
F forthe |King to the Grand Jury; 
and-Jury of Life and*Death , and 
wes _- of: the Judge in 
c Caooofed be ES Chi 
&) Nott this to' be 'triurt was 
= Gd ace, Þ born (x) alive," word by her 

s laid in the | 

Indifinent by the Kjngs Contſel, that thy. cuild Was Fw alive, 


although they hav not the leaſt Evidence for it, and ſe. I truſt tht 
art not forſworns 4 


- 
- a 


Snur- 


4 _— "* 
' * 


; in Cahoof Bios. 
_ rered, wade: gt 


tn of » of dined. —_—_ a 
women (-who always deſire help 
in their Labour.) chulath: to be 
delivered alone , this Statute puts 
. the proof upon her ( if ſhe will 
' avoid ſo ſtrong a preſumption of 
Murther )-to be ſure to have. one 
- Witneſs to-prove the Child 'was 
born dead. - It , being likewiſe - 
Ce preſumed, that a woman 
© ( without help of ſome. other ) 
| _ be delivered of a Child at 
full rowth dead in the W 
wo remarkable Caſes F-have 
known i in my time , DOG the faid 
Statute of x Fac. 1 Slat ol 
xr +Hs the = A Mr... ; >> Ha 
 Zoxes his time ' ( a 'Learne e 
- that went- Sixteen years together 
- that Morn if cer _ (3 Was: 
A ; cunmng ate Fellow. ha- 
ving an Am to' ſtab another 
on, and yet to avoid coming 
i | within: the danger of that Statute, 
" | had (to-that purpoſe ) provided 
. op of'a Dagger naked in his 
Pocket 
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E > 1 urs. 
Pocket (he being never known ts *F 


wear”'any, before '' came into-an 
Alehouſe where the party was he 
intended to ſtab, at firſt com> 
ing uſed very friendly Latiguage 
unto him , but-afterwards all the 


provoking Language he could, 


to make the other ' ſtrike him; 
which the other no ſooner held 
up his ſtick to have done, but he 
ſtabb'd him into the Body with 


. his Dagger , whereof he dyed: 


No malice could be'proved, yet fo 
touchgf his intention by his pre- 
P and circumſtances ap- 
pearing to deſign the- ſtabbing of 
the other, that it was adjudged to 
be within the meaning ; though 
not within the Letter of - the 


- Statute ,*the Lord *Chief Baron 


Davenport being the other Judge 
or -_ Circuit ) 2 was deny- 
ed | Clergy ," and atter judgment 
was Executed. It bein -- ob- 
ſerved by the Judges, That imme- 
diately after the making of that, . 
Statute, many deſpetate Fellows 
( thit could read: as- Clarks jc -x 
=o thoſe 


LY tn Caſeg.of Blood? 


F divſbthey had a: mind-to quarrel 
awithal ) wonld'-uſe all means':to 
make” them' firike-firſt, and:then 


addenly; ftab them ;-and+by- this 
way avoid the faid Statute”, arid 
become guilty / only -of a Man» 
Hanghter at Common-kaw,-andio 


receive. the: - benefit of » Cletgy 
Whith": the! Statute takes aWay, 


3 


'The'gther' Caſe was-1n- the: ſhine 
Circuit, very lately, before Mr. 
Juſticee* ( v*) Windham,” at theAtk- (y) Sirradben 
ſizes at Worceſter , 'a little" before 
his death',: Where  a' Father. cor- {ices of the 

reQing his Son;for-ſome undutiful- comes Pleae: 
neſsihe conceived in him- ( having 
a Knife in his hand, - being eating 


His dinner.) ſiruck- his Son 


OVeEr 


(therback with his-knite, and gave 


(huh 'a{tab whereof -he died : 


The 


Judge appreherided this Offence to 
be: within the Statute, notwith- 
\Randing that:Exception + 1n the 


iStatute; of:4 Father correcting 


*haſtiſing his Child or Servan 


t, 4 


| regard it )was an unreaſonable 

-way: and means of+.correciotr: 
"Fa- 
ther 


-whereupon he: reprieyed the 
no O 


Or. 


Windham, Kft. 
one of the 7us 


—andyet the words of the ſaid AQ 


n aw - 
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Avvice to Gzand Jurors 
ther for ſome ſhort time , and. ad» 
viſedavith the reſt of the | 

at Serjeants Inn, and after 
their Opinions that it was within 
the Statute, he forthwith ſent 
down a Warrant to the. Sheriff to 


- Judgment of Death at the Aflizes 


3 


of Parliament are ( although hi? 
' Sox, or Servant, dye of ſuch cor- 
reftion, he ſhall not be withiw' the 
ſaid AF). 

' Obſerve here how neceſlary it 
is, That all rhe circumſtances that 
can be in an offence of bload,, be 
| waa yaracgy-nn- "7 i&ment, and be ſo 
; by the Grand Jury ( as it is 
adviſed by the King's Counſel ) 
by the parry inlet, char over 
by the : 

and circumſtance of the Fad, 
with all its ravations ,. may 
come to be conſidered and weighed 
by the Court, which otherwiſe 
cannotbe ; as in this Caſe of the. |. 


_ Father killing his Son, if the 1n- 
ditment had not: been drawn up- - 
b, - 


and ſo might have e 
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in Caſes of Blood 
va the Statute , but: at Common 
Law, uregard of that Excepti 
in the Statute ( as the 


had been capable of 


metit of Death, If ſuch dif- 
ies appear to the Learned 


Judges , upon due conſideration of 


the Law; and of all circumſtances 
in caſes of blood , how much more 
will it prove difficult to Grand Jus 
tors ? and: how little reaſon have 


_ they to expunge, alter, and obli- 


terate cur ces vatis 
= in _ _ pos - rag , upon 
caring 0 one ſide, as the 
ms ſo prevent the Judgs 
ment of the Court therein, taking 
from them the power, even to ex- 
amine ſuch a circumſtance, as ma 
C if truly ſtated atid examined 
rule the whole Caſe , is before is 
In all the Offences formerly 


. mentioned, where Clergy is ta 


ken away by thoſe Statures, there 
is no new offence of Felony or Mur- 
O 2 ther 


179 


us 
ry then would have ay bh 
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Advitets Gzand-Jurozs 
_ ther made; that was not: {ſo before. 
the makingiof thoſeLaws,as might 
be inſtancedin Murther,/Robbery, 
Burglary,” Sacriledge;"Cutting of 
Purſes,/ Stealing of Horſes;' Rape; 
and thelike ; but only:Clergy ta- 
ken away fromthe» :Oftender 
 Cwhichiis no? more but the abuſive 
bloody:liberty of Clerks in thoſe 
times. reftrained ) as wiltulh Mur- 
ther where malice appeared, and 
other” 'mixt” and. ſimple: Pelonies, 
which”were then. moſt: raging and 
ion 7g in;the Kingdom; 
and cryediout for a greater Reme2 
dy, a ſtricter Law to-be-made a- 
painſt them:(-as appears by. the 
reambles -- wa "ws that 
take away Clergy in thoſe Special 
Caſes )*that —_ -Murther. and 
Felony at-the Common Law be- 
fore ;- from -whence:T: conclude , 
that the Forms of Indiqtments of 


z)The name 0 1 | 
(z ho gee f Felony or (2) Murther , are. no 
not changed, ; 4 , 
but the Law retains it continually for the beinquſneſs of: the Crime» 
Stamford fol. 19, 1f- not the, name , , then: not the words that 
make it 0. | , dn 5. 


” ae 
* ® s w 


&« %S way 


-:4wTaſes of Blood,” 
way 'dirded'* to beralteted- by 
thoſe . Statutes ' that take. away 
Clergy;»but-are to continue in the 
_ ſame. form as 'they:*did"* before 
at the. Common" Law. And Lam 
not of *their Opinion , That the 
words (ex matitia"precogitata ) 
came-.\mto .Inditments > 1mmedt- 
ately after the aforeſaid Statute of 
23 H.'8. Certainly: there: were 
Murthers committed,and that fre- 
_ quently, of malice tore-thought , 
before the\making of that Statute, 
and thoſe Murtherers had their 
. Clergy alſo; otherwiſe that Statute 
had never : been: made to take it 
away: * If 'the Grand" Jurors ſhall 
ſay, They will not find thoſe words, 
Ex-malitia przcogitata;put into the 
Ind:ittment," except the malice be 
plainky proved to them ; then fare- 
wel that. diſtindion-and inference 


of implied malice, which the Law © 


makes, /in\many Cafes, and which 
otherwiſe: cannot be.-made ; they 
may as welt ſay , That they ww1ll 
uot find ſuch © words Treaſon ; 
that axe Treaſonable , becauſe no 
IG O3;3 AF 


23H.8. 


Adviceto Gzand- Jurozs 
Af ef yy acnmagyy Hou oF: uno 
Common Lat, © ſays 
thoſe polhpermn words. are T1 _ 
ſon; or that they will find 
ditiment of. Pr oy rs 
the Goods ound with 
T6; by the 


my 
bro the 
emtring into it, and ft 
the Goods: Or a | 
_ h the Purſe or Mony be found 

u hand, or becauſe none ſee 
bios take it forth of hes Packet ; 
or to find the Indifhment, becan/t 
it is laid to be done Vi'8 Armis , 
with force 'and arms, and yet ſaid 
to be done ( in the ſame Inditt- 
titia fvi » JECTETLY, Wwithe 
ont ) pris of the party; which 
(in Fat ) could not be "a if #t 
' were done by force or arms: Or 
> Lyn york oper 

one upon t 2 
thoſe that rob is Winds; wot. 
withſlanding the mony be owned, 
and Re” about them, "I 
The 


:, inCaſesof 'Blood; - 


| the party cannot ſwear he ſaw 


therr faces, and that theſe were 


the men : Or that ſuch a one kid 


a-man, that comes out laſt from 
him with a bloody Sword in his 
hand, avd no perſon beſides with 
bz.” In all Caſes it is pod- 


ſible, the Parties accufed nught- 


find the Goods ſtoln ; and ſo _—___ 
the bloody Sword be found, and a- 
- nother do the Fact ; but fure here 
is great and violent preſumption 
_ t for an Accuſation ) for a 
Jury to find an Indictment 
"(which is but an. Aecuſation upon 
cord) to bring the Delinquent, 
or Party ſo ſtrongly fuſpeed, to 
a Judicial Trial; and as well may 
it beprefumed, when one Chriſti- 
an'is kilfd by another, it may be 
Murther, that there may be a feed 
' of malice in the wilt of him that 


didit , by a votuntary and ſpon» 


taneous motion m that at, that 

2 greater Debate ) 
+ circumſtance in it, 
ſome reaſon in Law (bet- 
terknownto the Learned Judge, 
O 4 than 


may { 
comain 
that 
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- Advice-to Ozand Jurong 
than\the-Grand Jurors ): tharimay: 
_ inLawyprove: malice expreſled of i | 

PIE 18 the\criminous-Per- . 


And it it be ſodifficulr in cafes of 
blood tor .Grand Jurors toudgters\ 
mine what is Murther , and whar' 
1s nat;: let them conſider how dans! 
gerous: a_thing :1t-is for them'to' 

xcarry \.in their. Preſentment in: 
caſes of blood , "of innocentbload: 
( as 1s betore manifeſted ) and-;ſo: 
acquit the Martherer , and-take' 
the impuration of blood-guiltimeſs) 
with them, from: the Aiſizes to! 
their reſpective Families , where 
it may and will cry: againſt:+ther» 
and the whole! Kingdom for veh- 
geance : I. do therefore ſubmit: it; 
to ther ſerious confideration, - up- 
on what hath been'faid ;: Whether; 
it þe not muckibetter,- and a ſafer: 
way for them-y:to> ſubmit their, 

udgments herein to-ithe: Rule of 


Law, and the Reſolutions of the 


Learned: Judges ;-: than: by. their 
extenuating preſentment: (far the 
Court cango-noihugher 'than:they: 
[L439 £003 


pr Cu 


Fr 4n Caſes 'of -Blodv/ *: ro : 
_- to ſtifle Juſtice” Iw'the / 
|| and to acquit Y/Murthierer- 
Forhe: Indictment , alttiouph' no/ 
_ parrof the'Trial;: yet ts thecvery® 
and Foundation 6f'all! the &- : 
ther Proceedings. - >Antlet! them: , 
conſider *how {trit (formetly,) the , 
very Law'ot Flac was in King” 
Edward the'Second's time in -ca- 
ſes of blbod'y! where :thevery whll: 
and intent rokill a mat CBng 
it was not Executed J/was puni 
ed for the Deed)” althopghthe- _;- -; :;- 
party wourided recovered "of His: A254 duvet 
wounds. i ELL | TIS 
'A notocible Caſe” there was" 'Stamf. fol. 17. 
in-that”-King's 'Reign';/"cited by F: Coron. Tir. 


Corofi. 
Juſtice: d, 'wher e-ONE COMm- V, rErY : 


paſſed the death of another and'383 = 
did ſo grievouſty wound him, that! 

he left: him. = I fo -after- 
wards'the' foe {i (this 

_ was, ther 4 mee oder; 'be=: 

cauſe his 'wilt a cone fo 
tohave Kiled bing. ForY' 
For ſays jon malefiotis"\ amet 
voluntas,, © non exirus; was 

or __ byoarLaw ( asf 1t'jS _ $54.17 19 Br 
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Cy 


the AR chan the WHl For 
the Will, do- neither intend the: 
Ae (as it is done ) oats 
of it. (after it is done ) yet if the. 

Will in any partof the Act be cri- 
minous, it., makes the -Offender 
(in our: Law ) in caſes of blood , 

_ ua = couhainr Fac, with all 
Via. Tit Me. ©< Obliquity and evilin. it. As if 
morat. P31, aps cm. rear to beat.another, 
350» to ſtrike tum, bh not to kill him , 

and the party die of the firoke , it 
may be murther in hin that gave 


rn the ſtroke, So.if three men come 


261.8 


I ne, wkill is Wiſe give der 
18 Pl.474- Clying Gal ) Poyſen. in a pra 
PP _ 


un > prone whi 2'con- 
tingency procureth the death of- 
ge whom: he meant not to 
ot bear any' malice ' to, 
ſli be great an Offence 'as/ 
it brakes the the effect which he 
meant, proceeding from a 
ty and malicious intent.. So where 
_ two men —_ together , upon 
| theevilan amen mr ng 
en the th the 
porweng the womenimrhis caſe wa 


-Advice to Gzmnid'Jurozs 
himi, +this is -murther. - And ;f6 

- it mightbe inſtanced 3n many, fi- 
milar Caſes, which are not to: be 
difputed by»:Grand Jurors:;;/' but 
preſented -by- then 2 re: forma, 
as the-Indictment is adviſed by 
the King's Council, and comesto 
their hands, -where they find” (as 
before is ſaid). -a  criminous Par- 
in: the Indi&tment,, and 'a:Bos 

- (found ):of-a reaſonable Crea- 
* ture certainly; :or probably kilfd 
by.him,, although-the Evidence 
be not expreſs» to every circum- 
ſtance: of aggravation, - as” 'It- 'Is 


laid' down -1- the -Indiment 


whereby to bring the Party and 
his Offence  'of -Blood to . a full 
Trial by a ſecond” Jury, - which 
otherwiſe. can:;never be done; 
neither -the'Law+therein known 
from the Cobrt: in! ſich a Caſe. : 
. Beſides, many other Incofveni- 
ences and doubts may ariſe where 
the'\'Grand Jury -find the Bill 'of 


Indictment +0 ly- Manſlau hter "_ 


which by finding of it Murther 
lenging 


C 
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Would be-prevented, as in chal- ' 


:<aCaſes'of Blood." ' 89; 

'} lenging upon his tryal above: the; | 
_— of ene Jurors the Sta»: 
tuteof 'the-22 H;8: C.I4. reduceth, 22 H.8. C.I4- 

+7:70 ama challenge upon- va 
dictment or: Appeal , which: at Brook chat- 

the Common Law was allowed to: ng 217- 

the: Priſoner, to challenge thirty 

five. Jurors (. which is under. the 

number. of three: Jurors ;-) this, 

Statute ſo-provides,/ That a Pri-: 

foner' ſhall not now in Petit Trea-| 

fon, Murther and Felony, challenge: 

above: twenty Furors ,, without: 

ſhewing .cauſe;: And in caſe+,of 

Treaſon,, and' miſppiſion-of- high 

Treaſon , it was' taken away - 

the-Statute of /33 #8. but now: 33H 8. 

by the: Statute 'of. x, {S 2. Phl. £6: 1,2 Ph. Mar] 

 Mar.the Comfnon Law 1s revived, 

for any Treaſon the Priſoner ſhall. 

have hs challenge to the number: 

of  35-; and ſoit - was reſolved;bþy: 

all the Juſtices: upon conference: 

between them in the Caſe of. Sir: 

Walter Rawleighand Geo. Brooks. Hil. Ja. 8. 

By this Statute It 15-plain;, that 1h 

one_be Indicted 'or Appealed -for: 


4 Murther,, and challenge above 


the 


Advice toG2arid Juros 
the number of twem 
Ck el 


_ --caufe) it ſhall be a Convidtion of | 


the offence and Capital ; bur itis a |; 
greatquere , ins he that is | 
Iadifted or ed only - for | 
Manſlaughter is not named | 
in this AQ, norcan be rationally | 
comprehended i inthe word Feloap 
more than Murther might have 
been ) may not challenge thirty | 
five Jurors, as at Common: Law ? 
ſoit may be a qnere, where the 
Priſoner Indited only of 'Man- 
flaughter, ſhall ſtand mute, or will 
were rt nth the Indidt- 
ment, whether notwithſtanding he 
ſhall not have his: ? for the | 
Statute of the x of .c.12. and | 
other Statutes - that take awa 
from fuck offences and of. | 
fenders (as are therem mentioned) | 
take it away as well from fuch as |. 
| pen ru. anſwer indirectly or | 
| re y bore th | 
as A je 
, Or 
Confeion, = te ld 


ment; j 


iſe it hed not 

_ ſergy away in thoſe 

I 10 Judgment of Paine fort 
Gas? is, Pain grievous 
aud dtrable, was not at ag 


- mon Law, but ordained by 

Statute of. Weff. 1. made Pr 
-3 £4. 14 whereby ie was enacted, 
hat motorious " Ho” openly 
known of evil name, who will not 
s henſohe #pon Enqueſts of 


es which men o _ 


ui hal be hs 


4g fo. be ,undF x fo 

| of heck, but tbg « not 
to be intended of Pri ſoners which 
. be taken of light Suſpicion. By 
- which Statute it doth appear, that 
- none ſhall be judged to Gon, 
. if there be not evident or proba- 

ble matter to convince him of the 
offence whereof he is arraigned , 
| or 


Oo wSAaE<<CAaASGOS AMT 


NE— 


oMBÞa + OO OPRA BBY TS KG. @ © 


- = Tov 

- hp lib. 
fob149. 
Poulton De 
Pact, jol-211. 


” 
r C..=< PP ""% PR 4 - ” " MOTTIES Az 
£7” $IE” y A FS v FS. - 2 > CON 24 AY it 54, a whe — J . % 
2 = , p 
. 
- - G 
dbice | Sand itt djs 


2-.0f otherwile; _ heis? notable” 


-Fhief? or openly: kriown'ito. be! of 
Evil name; which theJudye onght 
ſtricly-to examine: boi@re-ho pro- 
ceedtsthis Judgment againſt him, 
itwould be very hard! Cwhich ihe 
Law is never zu favorem vite)) 
to 'cxtehd* this "Statute" {to Man- 
ſlaughter * which miyibe Jaddenly 
'committe@by one of good. rhe 
and fime; and not a 'tototious 
"Thief (as: this Act mentions) and 
Jon 1Hhave an obftimte: humor 
| e Tnal, challenge" petem- 
ptorty, ad make indive@ leas. 
2: Tt* 18" the fevereſth\Judgment 


'(that"I know?) the: Law paſſes 


upon @ny Offender , ahd-therefore 
*not to bev'extended: further than 


' "the" plain® underſtanding of the 


. wordsof "the: Act ; "a ©Sentence ſo 
ſeverexhar'(I ed "never Eng- 
'liſh Ge yet (though many 
-havetienPreſt to Ns had'the 
heatrit6 execute" according to 


the letter:;\whick' Sentence 13 as , 


followeth; Thar 2hz Preſoner ſpall 
be be ſexs tor he Pri ſort from: = 


DTC T— 


— wt . > wk Go :.c< Rs moe. 


—— ud. 4 _—_ as. 1 @# * 


by - 
- 


_ fn-Caſeg of Blodd!. 

be bay + \and” put into a Mean 4, 

ous F722 opped from light,and there ;* 

be lard upon the baye' ground, 

= thout in any trer, "Str; or 0+ 
Ag, 


_ a_ Fl way 
arment aboan tm, favs x 
thing to ever: hus Privy = 
ayd that he ſpall lie upon hu back, 
thnd hu head ſhall be covered , and 
bis feet bave ; and-that oneiof this 
Arms ſball be drawn with a'Cord 
to one_ſile'of the houſ#;'\ayd the 
other Aymto the other fide; and 
that his ' Lzgs ſoall be wſed in the 
ſame'munner , and that: his 


Body\fhallbe Laid o mich Iron and - ,  » 


_— 4 ry ear er more, 
-and that tht fir » he ſpall 
'have three morſets ko Barley- 
bread; without any Dx 


nk, and No Ferſeiturt 


the ſecond day he "ſhall drink [, ſo but of Goods. 
much as he can;three times, 0 yof the FuBſeb. 19. 


He ater which ts next the Prifſon- 


door, ſavmng:Runnin RE the 
-out any Bread; and this Joall be 
| -hes zer unti] he die: 


10.25 Another 


6 H.8.c.6. 


| ther 7m 


ed 
IS «Forrcin ha of fome- 


done in another County, to 
y of z the Statute 


oY X7 of - tg TR 


Fi may ead' a Forrehn 
ea, which ſhall be wicd in ano- 

, otherwiſe ih caſes of 
tit Treaſon, and It- 


x7, IR inconvenience may be 
upon the Statute of the'6-H.8. c:6. 
By that Statute, the Juſtices of the 
Kings Bench are impower'd: to re- 
mit the bodies of # 
therers ERIE _—_— R... = 
tried in the County , and their In- 
he dtments 


Jons and Miwt'- - | - 


_  \nCaſegof Blood | 
' ditments/ removed - into - that 
Court, which before they could 
not do by the Common Law; be- 
tauſe a Record that is once 
brought into the 'higheſt Court, 
could not be remanded to an In- 
ferior , Stamf. fol. 157; this Sta- Samffol. 1374 | 
tute only provides in caſe of 
7 ne and Muriher , not Man- 
Fey: 
Janghs laſt Inconvenience I ſhall 
mention ( though 1 could many 
more ) by reaſon of Inditments 
of Manſlaughter, will be in Cities, 
and Burroujhs, and Corporations, 
that have power to try urthers 
and Felonzes ; the Statute of the 
23 H.8.c. 13. provides; That 2 
Irials of Mt my <9 
there proceedings (ball not as 
farmed iy: or ls ed roales 
f challenge of | (uch - Offenders , 
r. lack of ſufficiency of I Tee- 
3 fo the great hindrance of 
ce; but that if the. Turors 
Z Bs. Montes and aids onal 
ate pounds , they ſhall 
wi be jc xy as admitted, 
- 2 Is 
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23 H.9:c.14; 


. 6 — 
- 
; F , y 
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Every Man- 

ſlaughter 35 

Felony,but not 
 econyer(o. 


27 H.8.c.25; 


Advice to GzanyIJtirozs 
It will be a very extorted. conſtru- 
ion that moo this Statute, and 
the : others -before ſhall -bring in 


Manſlaughters under the word | 


Felonies, whatever pradtice is, of 
hath been uſed to: the contrary. 
I conceive it. fit to be better con- 


ſidered, for it is not ſufficient (in - 


all Caſes, much leſs in this) with- 
out, or againſt a Rule and Att of 
Parliament, to juſtifie praqtice 
by practice ; this happily. in the 
end might prove a Common Thief 
to be an honeſt man. - _. . 5 

Beſides ,, obſerve the penning of 
other Statutes, and that will give 
2 clearer light to the underſtands 
ing of theſe ; by the Statute made 


in the 27 of H.8. c.25. it was ena- 


ed, That no perſon or perſons, A 


what eſtate or degree: ſoever, ſhall 
have power or- authority to pars 
don or remit any Treaſons ,' Mur- 
thers, Manſlaughters, . or Felonies, 
whatſoever they be , c.- Here 
you ſee the Makers of this Law 
mention the word and- offence of 
Manſlaughter , in terminis , and 


not 


4 
> 
TG —— ll. —_— —— 


{1;Caſesof Blood, 
© notleaveit to be underſtood, or, 
to be comprehended in the. word _ 
dther Felonies, though it is moſt 
comprehenhively ſaid , or Felomes 
whatſoever they be. , 

- So the Statute made in the firſt 
andſecond Ph, © Mar. c.1 3. That 1,2 Ph.& Mar, 
the Fuſtices g the Peace ( one © 
being of the Quorum ) when any 
Priſoner 13s broueht before' them 
for any Manſlaughter or Felony , 
before any Baitment or Mainpriſe, 

all take the examination of the 
Prifoner, and Information of the 
Accuſer , and certifie it at the 
next Goal-delivery, fc. Here 

ou ſee Manſlaughter and Felony 
both expreſt, as neceſſary, ſeyeral 
times in the Act. 

| :S0 the Statute of the 23 H.$. 23 H.8.C.12. 
c..12, that direts the manner. of 

uniſhing of offences in the Kings 
Palace = FI _ ; he oof _ 
Ons, Miſpreſions 0 Yeajſons , .Y 
L > Fes * Manſlaughters, and 2 
. other malicious Strikings, Sc. and 
ſodivers other Acts of Parliament 
(asmight be ewe) that make 

Oo, LE 3 


Or 


aAvviceto $zand Jurozs 


or intend any proviſion againſt | 


Manſlaughters , / do PRO 
name the word Manſidoghter, and 
never leave .it to be intended or 
included in the word Felony. It is 
true,that by a Commiſſion granted 
to certain perſons to enquire of all 
Felonies, they may thereby take 
Indictments of Murther ; though 
a Pardon: of all Felonies will not. 
avail him who hath - committed 
Murther, in regard of the Statute 
made x3 Rr. 
And the Commiſſion of Over 

and Terminer, made to the Judg- 


es every Aff zes, that enables 


them to enquire of all Offences, 
hath theſe ' expreſs words in it, 
Aud of whatſorver Murthers, F e- 
lonies, Manſlaughters, Ss 
not leaving Manſlaughters to 
intended by the general words of 
Felonies or Killings. © © 

_ | Many more Inconveniences 
might be ſhewed, but theſe (with 


what hath been before ſhewed) - 


ak be' ſufficient, - I_—_ better 
FO ONS "PETE to 1a any 
Ungere 


| inCaſeg of 'Blood. . 
underſtanding Grand- Juror, td e« 
 ſteem it much the DEN way to 
find fach Bills Murther , rather 
than Manſlaughter, there being 
every . way leſs inconvenience 1n 
it, ma.relation to the Laws of the 
Land ( until by the wiſdom of a 
Parliament they are altered) and 
much more of ſatisfaction and 
 fafety to their own po Con- 
ſciences , that ſtand io deeply en- 


- gaged to diſcoyer Bl 
ate rey es; 


boar Lows (bee ple) 
our Laws (in 
eries to Grand Jurors for Ven» 
| —— qi Murtcherer and 
ayer, | 

It 6 remains that rwo Ob- 
zections be anſwered , that happi- 
ly. to fuch as do not well weigh 
and comfider them may feem to 
be of ſome force againſt what hath | 
been here faid 'to the contrary ; 
the one” is} The general liberty, 


yors have taken ever ſince the 


making of the [aid . Statute of the 
Fi P 4 23 H. 


Advice-toGzand Jukozs 
_ 23 H.8.c.r.. t0jfimd, as theypleaſe,, | 
pr Murther or y a Te | 
not as the Indifiment comes to: 

their hands from the Kings Coun- 

cit, but ins they apprehend the Ee 
vidence that is brought to: them, 

- . taking upon. themſelves: not | 

the ſole Fudgment of the: Fatf, and 
what ' the . aney is that: ariſeth 
«por the :ſatd i batt; taking the 

7 2 Bi of tht Law, therein 
from tbe Court ('although they 
bear bit one fide.) and putting 1tt 
and plttiing out what t wars. ſe 
F wchi: ndithments 1 Hotwwit hs 
nrags appears to.ithem. the 
party. 


artted. 15: guilty: of ſhed- 
. . ding Innocent blood , varying the 
q | ſpecies of © 'Murther' and. Man- 
I ; vb they. pleaſe, 'until- af- 
Bp ter: Arraignment' of. the. Pri- 
ſoner it be too late to amend it ,as: I 
have often known. (1) 

- The: other | Objections! (and 
this ſeems to: be. of ſome: weight | 


-and\ authority\.in+, Law againſt 
what hath-been- ſaid ): That Ms. 
Juſtice Stamford , in" hes od 1 
HH 5£ W C 


d-Coſegio#*Blood;/// | 
The Pleas of the Croww, .#s.of 
Taryn fad the Gpecddh ani 
y-may" find the \Specadti matter: 
Fehr Iedifwcas x hb 1s tor:ſay, 
that the Prifoner killed the'dther 
ſe-defendendo; or per Infortuntumy, 
&c. which the. party * upon-bis' 
Arraignment'may either confeſs.; 
or eftrange himſelf from the fat, 
ana plead, Notguitty. CLLu I 
--;To the firft Objection, as to the 
liberty' and \ prattice of Grand. - 
Jurors 10 the contrary ſo long uſed, 
I -Anfwer', It hath been. before it 
this Treatiſe ſufficiently made out, 
the great Inconvenience and .miſ- 
chiety'in Caſes of Blood , that is 
the:conſequence of: ſuch practice; 
and that being granted ( as it cans 
not bedenied) E fappoſe 'no-wiſe 
man: will' think , *that' the long; 
wry e of GE m—_ will 
eat, ore e the longer 
continuance-of 1t'; >. the” higheſt 
Coufts' of Law and” Juftice;77zand 
-An-fo hight and tender / an Offence 
as the - difquifitioh: of 'Blood-15; 
| altbough: 10+ Inferiour-+ County 
159 Courts, 


Courts, ke (many times) are 
—_ £S,an mean Clerks ; 
Offences this Max« 
—— y hold good, that Cormine.. 
ns un facit Ju, that . rhe 
common practice of an - Error 
makes it the Law of the Court, 
andnor convenient to be altered ; 
et I have never obſerved that 
axime to take _—— 
| gg rr, 


all kinds , m Trials of 
mens wr Caſzzof Blood, and 
whoever ſhall 


= 


licked Wade alcomenfirme;inhen 
wet n= 
ur 


ed Lg 


| TS ES to find 


._ of another perſon) to leave it (as 
 anentirefact of Murther ) to 
Trial and Verdiet of the ſecond 


TY Ws ar WW TT OO | ard 
P | 


brought un- 


and unjuſtly raken away the Life 


Jury to find the truth of ho Fact 
(upon 


Fg - 


rugeywry-rrgi 
(uponhearing of both ſides , 
receiving}; the - Judgment of _— 
Court!):inwhat' ſpecies or degree 
a _—_— LING 15 er LY 
oubt or tiof Law a- 
kGinthe Caſe) (as.ang times if 
doth) they may-fmd-it ſpecially 
Neragen «Grand cp grocer x and 
eceiv 


ere 
:of nglins ( _ 


= RE Ca, of the; ſe+ 


eu: :$pecies'X and in common 

atibn ,: he 48 accounted a 
Murder —_ lewfall by 
r C2: tuke aw l 
and; the \Commandmeat: is , Thos 
ſhalt. :&o no. Murther. jj which cer- 
tainly. -comprehends all unlawful 
killing) otberfvite that command 
is not: well tranſlated; from the 
Text ,;:Non Occiges;; Thou ſhalt 
not K414 ;\ and :in my own , expe- 
tients ,-ifor above: /and five 
years:rin- -one; Circuit;!;,L have 
very:often. 'known many: Learned 


Judges, -fuch/ as Mr. Juſtice Do- . 


dersdge,' the: Lord Chief. Baron 
Dave 2 Mr.', 1 uſtice Joner, 


A TI RT EE IRPY ek 


| 


opportunity given for. compotit 

34 ph and making an. Intereſt with. 

the, Proſecuter -and Wunweny 
| a 


| 


in Caſes of Bloods + 


Mr. Juſtice: /Pbitlock, and: many. - 
' others, often rebuke and-rgject 


the Preſenitments of Grand--Ju- 
rors, in Caſes of Blood, and other 
Felonies , where they have either 
varied from their Evidence , -or 
from the Law", the Judges:-before. 
hand: having; received: ſome hight 
ofthe nature ajjd'teſtim6ny-of the 
Fact, from; 'the' Informatigns and 


Examinations !aherein. delivered 


into: the Court” by the Jaſtices, of 
the.Peace and: Caxoners ( ayery: 
good Rule tor: Judges to-obſerye) 
and 'often” ws wo it -upoN;, an 
open Evidencein:Court :{ whuch-is 
yery inconvenient \)' or diſcharged 


|-them- of ſucks; Bill / and -boand 


the; Witneſſes over. to .the :ngxt 
Aſlizes ( which 8-alfo very uicon- 
venient, in regard Witnelles may 
die, or the Priſoner may. and 
ſo the Forfeiture is loſt ; and the 
offence unpuniſhed ; and-.in:[Caſes. 
of Blood there will be too: much 
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\ the happy return of: _ molt gra- 
| cious: 'C , King 
\ the ſecond , = —__ _—_ 


Jolie ; rrace_phge Meboghr 
Fer Bills of Mur7bey, 


_ Clear and ; roryrts 

of the Court. d his may ſerve 

for anſwer to the farit 
from the li and acted pr 
Riee of Grand Jurors (in find 
of Bills in Caſes of Blood) 

«44 ings their own hana acid appro: 
henfion to introduce a Law, that 
coy pen they may -fiid rg as. 
| e, norwithſtanding that 

adviſerh and direQteth 

the drawing of them MOR 

THER. 

'Tothe feoondObjedion of Mr: 
pg anford- (in the place be+ 


where he faith - that 
whereat 


aodin theſe modern times , ſends T 


in Caſes of Biood; 
Era nn 
t fo 
| In an Ingueſt yy 4 malo, 
this « only intended (ſaith he ) f 


when he 1s Indifted of Murther 
> gr m0 r, and not where in 
be body of the. Indifiment , the 
che Ou ary ( 46 i the 
ury may EIPCC}al Ver- / 
dit) of per Infortunium , or. ſe 
defended, 6c.. I anſwer tothis 
Boofong (though hot TRw 
& 
' ed man) _; well co _ 
matter , an Opinion 
when he ſet. it down; for-he -in- 
forms you aot what ſhall become 
of Sek en ene, where-on- 
ly the Special matter is (found by 
alone whether the par- 
verſe it fort isþut 2 
kt'; < -and fo 
Courſe- 


— — = ” 
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adbſtetoGjatid'Jurojs 
thar-never ſaw'orheard afy thin 
of the merit of the cauſe; oe uN- 
derſtind'any thing by: evidence of 
tlie nature and cifctimſtance of «the 
Fa@'; like the Lay-zealot , muſt. 
believe as the Prieſt believes, pre- 
ferrips Obedience before Truth ; 
but ſure no prudent and- pious 
) Judge will make-fuch'a blind Cer 
| np in caſe of: Blood: | 
Beſides , "whoever ſhall judicl. 
ouſly and impartidlly compare: = 
weigh the Statute of "Marlebrids 
and hy Statute of -G ch yy 7X 
3, and the*:reaſons of / the 
atute- of Glouceſter , what- mif- 
chief-it was made+t&prevent,afid 
conſider but” the/ nature of- = 
thing, will never bs of 'his 
in this particular, there is 1o little 
of 'or true meaning of either 
__—_ of thoſe Stafures:itvit/The words of 
| —  'thetStatuteof Minleds. arechelt, 
| Mharther from hencef##th ſhall not 
be ' judged beforerirour: Fuſttoer,, 
where itis found Myfortune.” lh. 
thertime of this Statute; it ſtems, 
there were two aries, the Grand 


Ar Jury, 


in n Cate of Sloan. - 


| 5; the of. Life NE 4 
00 Lad try the Ot ( 
fences of! er, otherwiſe: the 
op wa nec jodge of it, they / 
_ Judgment pp94.2 a ( 
Rn | 
bythe way cnmgg wn that 1 Ay is. left 
cor Judgex(ot the Gragd od Jury > 
examination of p 
i al by the Jury NEE and' 
Dexth, :to- jud nan) wikens- re I nature 08, 


| 9 oy were or degree ec it is. "Th 
Statue of Marlekridge dj 
| ogjon PRI_y Law, that wl ere ag 


07 LEAD, 
Then, Fr dnot be. 'y 
:lony and Murther,as it was 


xhavStamute ;but that the 44 
inclach caſe ſhould ha a 


= nv; Re of ” 4 


Advice to Gzand-Jurozs 

Then comes the Statute of G/ou- 
ceſter, as if the other had not been 
truly underſtood , or at leaft had 
not ſufficiently provided for offen- 
ces of Blood, and in plain words 
(as before is mentioned ) com- 
mands , That he that-kills a man 


2» + rey lghpek or in his own de- 
17C 


uce,or 11 any other manner with- 
out Felony , ſhall be put in Priſon 
untit the coming of the Fuſtices in 
; Eyre,or Fuſtices of Goal-delivery, 
and ſhall put himſelf upon the 
Country for good and evil, that is, 
for life and death , which cannot 
poſſibly be. underſtood where the 
Grand Jury find it but per Inforty- 
nium, or ſe defendendo,{c.tor that 
is not-Felony , -and:ſo cannot be 
Arraigned thereupon, wheteby to 
put humſelf Je bono TV malo, foas 
to bring the matter to Iſſue-:be- 
tween him and the King ; nor can 
_the Judge in that caſe (as is-ſaid 
before) make a true and.right:Cer- 
tificate of the offence and matter 
of fac , which muſt be ſpecially 
and truly certified accordi z to 
aw, 


b A So 5 AY - 
ade os BE. & ” DIS ds 
» _ =_ 


|  Law,whereby to procure a pardon, 


as that Statute expreſly- requires. 
And if the party ſhall plead Not 
guilty to that Special matter found 

y the Grand Jury , what can that 
-ſignifie (as betore hath been ſhew- 
ed) for the Jury that is charged 
with ſuch Inditment, muſt either 


find the party guilty in Special |, 


manner, as it was found before by” 
the Grand Jury ( and that makes 
to9 ſpecially Verdids i) or elſe 
frocraly of gwit.y ; it they find% 
im gulty of the Special matter 
(os the Grand Jury found before 
them ) and the Judge and Court * 
ſhall afterwards adjudge ( as they 
may, having heard the Evidened) 
_ that ſuper totam materiam, it 1s 
either Murther or Manſlaughter ; 
then no Judgment of Death or 


Clergy can be given mpou that In-"? 
ut all muſt 


dictment or Verdict , 
be tried over again, and a new 
_Circyſt of buſineſs upon a fecond 
Inditment of Murther or Man- 
ſlaughter ;'and how dilatory and- 
idle would this beat an Aſſizes, in 

Fe Q 2 courſe 
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© Advice toGzatd Jurozs 
courſe' of Juſtice ; and in caſe of 
Blood. 
If Judg e Stamford were alive 
again S though a perſon of great 
Fn and Judgmetit)hewould 
ſurely ( with fools other Errors in 
that v3 recant this; neither 
is it of any advantage to the Pri- 
AJoner, to have it found Specially 
the Grand Jury , for he can ne» 
ver plead either ſuch an Acquittal 
.Jor Convidtion in Bar to an Indid- 
* mentof Murther or Manſlaughter 
in the ſame caſe (as before is ſhews+ 
\ od, and whoever ſhalt read and 
conſider this ſeventh Chap- 
RE rien by Judg ge Stamford, 
Th Pleas of the Crown, wherein 
fhis Opinion js,eſf ecially towards 
theendof it, when he comes to 
gFouler ve the j.cþter of the Statute 
” of Glouceſter , arid how the Certi- 
ficate of ſuch a Pardon of courfe 
ſhall be obtained, muſt of necefli- 
ty hold- his firſt Opinion in that 
Chapter ( for the Special matter 
.to be found in the I No i&tment ). to 
be yery inconſiderately _ 
of 


" $5” - ” FF” 5, 


F in Calegsof Blood. 

| oy the reaſons Ap yoo = 4 
w may—not (6 | 
(or humanum eff rate miſtake ( ; 
.1n this, as in fore othe Ch 
if that Book' of his ſtyl f 
Pleas of the Crown? fy tb be F 
1s detected by the Lo.Coke, and o- f 
thers that followed him ,, who. -— / 
ſtanding upon his ſhoulders muſt * 
needs ſee farther, than he did or - 
could; As to inſtance. in ſome 
few : 

As firſt, that Reſp it. of Execu- Stamf.ſol.ult.6. 
tion ( where 4 Woman i is privi- 
ment enfent ) where a. Woman 
after J th pleads her Belly, 
ſhall be granted only ( /ays he) 1n ,# 
Felony : whereas 1t 18 grantable&. . . _ 
both in high Treaſon and petit " In #- 
Treaſon. | | 

Aﬀecond is, That the year and SinGplen 
4 the day after the Murther and Ho-' 53: 

'micide committed, ſhall be 'ac- 26ATpg2 
counted after the blow given, or &... 
poyſon adminiſtred : whereas it -*1 % | 
ought to be accounted after the © NA 
death, for then the party 'was cms 
murthered,and not after the ſtroke fi.g3. WIR. 


or 


Advice to Gzand Jurozs - 
or poyſon given ; Coke lib.4.fol.41 
| NI Mae's Caſe. = 

Bo cx obſerved by the Lord 

( writing u Statute 
86. c. "2. Red wakes it Fe- 
lony to ſteal away Records ) upon 
theſe words in the ſaid Statute , 

Fon * Their Procurers, Counſellors and 

x %, © AMAbettors, faiththis At, expreſly 

== ; extendeth to Acceſſaries before , 

v.36:4Ph.e+ and Jeaveth Acceſſaries after to 

Mar. Juſtict the conſtruttion of Law ; yet 

—_— *?- there may be Accellaries after the 

Fat, for whenſoever an offence 

*, 41s made-a Felony by Ad of Par- 

” lament, thereſhall be Acceſlaries 
»,. to it, both before and after, as it 

| % had been a Felony by the Com- 

.... *monLaw : And theretore, though 

) this At expreſſeth only Accella- 
” ries before, yetit taketh not away 

Acceſfſaries after, but leaveth them 

to\the Law, contrary to the Opi- 

- nion of Mr. Juſtice Stamford. 

_ — And apain, by: the Statute of 
, the8 H. 6. c. 29. Inſufficiency or 
want of Freehold, is no cauſe of 

_ Challenge to Aliens who are Im- 
| | panelled 


. 


\ 


wa_eYy with Aliens,  notwith- 
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' in Caſes of Blood. 


anding Mr. - Juſtice Stamford's * 
Opinion, PJ. Coon. 160. for this 
Statute ſaith , - That the Sratute 


2 H.5. c. Fg Jſvall extend only to 2 5.6 


Enqueſts betwixt Denizen and 
Denizen. 
But enough ( and perhaps too 


much) hath been ſaid in mention- 


_ ing the miſtakes of that Reverend | 
and Learned Judge Sr. William (un 
Stamford, in that Book of his fol Kanfof | 
the Juſtices 


termed Placita Corone ,” Pleas of 
the Crown, which it ſeems by the 
Title of it hath been corrected, 
amended, and enlarged, ſince the , 
firſt Impreſſion of it ; which F 
have not urged in the leaft to de- 
trat from the Learning and Ho- 
nour of that great and learned 
go. e , or from the valye of that 
,which notwithſtanding there 

may be a few miſtakes found init, 
et is of as high eſteem as any 
k of the Law, extant upon 
that 'Subject ; but principally to 
ſhew, that he may as well erre in 
his Opinion concerning Grand Ju- 
rors 


human Autbor, in the Lay, or any 


ion of any one , Or 4Wo Per- 
-, fons (though of never fo. great 
or: efteem ) whargÞy £0 Ju- 
e or maintatn.a.St6At Anconve- 
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